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JOHN MARSHALL. 



By Chaflct B. Seymoor. 



Ladies and Gentlemen : 

John Marshall was Chief Justice of the United States 
from the 4th day of February, 1801, until his death, on 
July 6, 1835. We celebrate to-day the centennial anni- 
versary of his entrance upon the duties of Chief Justice. 
Of him personally no words will be spoken to-day but 
words of eulogy. He did a great work, and he did it well. 
That work was to weld into one nation the states of the 
American Union. He was one of those who are called, 

'* The applause of listening senates to command, 
The threats of pain and ruin to despise ; 
To scatter plenty o'er a smiling land, 

And read their history in a nation's eyes." 

If you seek his monument, look around you. But the 
purpose of the address to-day is not mere personal eulogy. 
As he stood on the threshold of the nineteenth century, 
so we stand on the threshold of the twentieth. And the 
question comes to us: What is the basis of the things we 
hope for? By what is the age before us to be shaped? 

In my remarks I shall have occasion to refer to divers 
opinions on great questions of public policy, opinions to 
a large extent conflicting with one another, and should 
I express opinions of my own, they need not concur with 
those of all the members of this association, for it has 
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never been the rule among lawyers that the speaker is 
the mere reflection of his andii&nee. I shall not hesitate, 
from any affectation of originality of thought or expres- 
sion, to make free use of quotation^ allusion and reference 
to elucidate my subject. 

It is fitting that we celebrate those who have gone 
before us. I am glad of the daily, the yearly commemo- 
ration of all the kind and good people who have ever 
lived and died. Most of them are mere unknown and 
unnamed heroes. 

** Their swords are rust, 
Their bones are dust, 
Their souls are with the Lord, we trust." 

And even if a man has been a prominent man and has 
done great and thorough work locally, and has exercised 
a commanding influence in his own community, 

''A simple stone 
May cover him, and by its aid, perchance, 
A century shall hear his name pronounced, 
With images attendant on the sound ; 
Then shall the slowly gathering twilight close 
In utter night, and of his course remain 
No cognizable vestiges — no more 
Than of this breath, that shapes itself in words 
To speak of him, and instantly dissolves." 

In our own profession the memory of men rapidly 
falls into oblivion; and no lawyer can hope to be remem- 
bered through the ages unless he be either a statesman 
or a judge. John Marshall was both a statesman and a 
judge. 

This celebration is not merely nor mainly a gratifica- 
tion of the craving after posthumous fame, that "fancied 
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life in others' breath" so many men desire, the craving 
which John Milton called "the last infirmity of noble 
minds/' Abraham Cowley in his address to his Muse 
says: 

'*I shall like beasts or common people die, 
Unless you write my elegy. 

What is this sound that strikes my ear? 

Sure I Fame's trumpet hear. 
It sounds like the last trumpet, for it can 
Raise up the buried man." 

And perhaps of the goods, wares and merchandise 
dealt in at Vanity Fair, posthumous fame may be one of 
the most desirable; but, like other things bought and sold 
at that mart, it may be bought too dear. There is a 
motive which will efface this craving, as the rising sun 
blots out the stars of heaven. It is intense religious 
conviction. But that is not an article to be bought in 
Vanity Fair. John Marshall was a man of intense re- 
ligious conviction. He was a regular and devout attend- 
ant at the services of the Episcopal Church. But as up 
to his last illness he was a Unitarian in belief, he never 
became a communicant of that church. In his last ill- 
ness his views were materially changed, and at his death 
his belief was in full accord with that of the church 
whose services he had so long attended. Through his 
whole life, even in an age of great skepticism, he believed 
in God. In an age of wide-spread licentiousness he was 
a pure man in his relations with women. He was fond 
of jest, but his jests were free from irreverence and in- 
delicacy. He was an affectionate and devoted husband; 
and his pure and unsullied domestic life is to be com- 
mended to the men of to-day. He was anxious, indeed, 
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that his reputation should not be tarnished; but I see no 
evidence that he had any great craving for posthumous 
fame. He was a faithful friend, a faithful husband, a 
faithful citizen, a faithful public servant; in public life, in 
private life, in domestic life, in social life, he was a faith- 
ful man. 

We return to the questions: What is the basis of the 
things we hope for? By what is the coming age to be 
shaped? Now, faithfulness is the basis *of things hoped 
for. By it, those who have gone before us have received 
their good report, and we know that through faithful- 
ness the ages have been shaped in the counsel of God so 
that the things which are seen were not made of things 
that do appear. Great men, good men, faithful men are 
agencies and instrumentalities in the hands of God to 
accomplish His purposes, and when we study their his- 
tory it is not to glorify the dead, but to glorify Him that 
liveth forever. 

^^Not unto us, O Lord, not unto us; but unto Thy name 
give glory, for Thy mercy and for Thy truth^s sake." 

<*The old order ohangeth yielding place to new; 
And God fulfills himself in many ways, 
Lest one good custom should corrupt the world." 

He buries His workmen; but he carries on His work. 

One of His workmen to whom a great work was en- 
trusted was John Marshall. He was bom in Fauquier 
County, Virginia, September 24, 1755, and was the oldest 
son of C!olonel Thomas Marshall, who won deserved fame 
in the Revolutionary War, and who was from his boy- 
hood a neighbor, associate, and friend of George Wash- 
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ington. From his father John Marshall acquired a great 
fondness for English literature^ and especially English 
poetry; and he acquired habits of thinking and living 
that were invaluable to him. He often said: ^^My father 
was an abler man than any of his sons^ and to him I owe 
my success in life/' John Marshall was fond of athletics 
and field sports^ and especially of the game of quoits. 
For some forty years he was a member of the Barbecue 
Club at Richmond; and it is said that in playing the 
game of quoits when he or his partner in the game made 
a stroke of special skill he would clap his hands with 
youthful enthusiasm. As a man he was tally meager 
and emaciated. His appearance is said to have been 
rather ungainly. His coat would have fitted a man of 
twice his size; and his pockets were usually stuffed with 
legal papers, and occasionally with a law book. Repeat- 
edly he would come from his farm near Richmond to take 
his seat upon the bench of the Supreme Court with burrs 
sticking to his clothes. His eyes were small and very 
blacky beneath bushy brows. His lips were usually 
smiling and his laugh was a hearty one. He was always 
affable and had a kind and pleasant temper. When he 
was nineteen years old, the War of the Revolution broke 
out. He was lieutemant of a militia company, and at once 
called them together, and put them through the drill, 
winding up the day with a game of quoits, at which there 
was no betting. From 1775 to 1780 he was a soldier in 
the Revolutionary War. He was in winter quarters with 
the army during the dreadful winter at Valley Forge; 
and his kindness and cheerfulness of temper under all 
privations did much to alleviate the horrors of that 
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winter. While a soldier, he met Mary Willis Ambler, a 
shy and diffident girl, fourteen years of age, who three 
years later became his wife, and with whom he lived 
happily until, after nearly half a century, ^he was taken 
from him by death, on Christmas day, 1831. 

In 1781 he commenced the practice of law. In 1784 
he removed to Richmond and soon became the leader of 
the Virginia bar. He served repeatedly in the Virginia 
legislature. He was a member of the Virginia conven- 
tion which ratified the Constitution of the United States. 
He was one of the envoys to France in 1797. He was a 
member of Congress in 1799. He was Secretary of State 
in 1800; and in his old age, in 1829, he presided over the 
Virginia convention which adoirted the second constitu- 
tion of that state. 

It is difficult for us to realize the political condition 
of this country during the period of which we are speak- 
ing. When the Revolution broke out a Continental Con- 
gress was created and the confederation was formed. 
Each state had its own government, but there was no 
national government. There was neither executive nor 
judiciary to the confederation. The United States con- 
sisted of little more than a fringe of settlements along 
the Atlantic. In 1786 Washington was asked to use his 
influence to induce certain insurgents against the con- 
federation to disband, and he said, "Influence is not gov- 
ernment; let us have a government that can protect our 
lives, our liberties and our property, or let us know the 
worst at once." It was desired to create a government 
that should act upon individuals as the state govern- 
ments act. 
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The conyention of 1787 prepared a constitutioiiy to 
take eflPect when it should be ratified by Mne states. New 
Hampshire was the ninth state to ratify; but the news of 
the ratification had not reached Virginia when the vote 
was taken in convention; the members of that body sup- 
posed that Virginia was the ninth state to ratify. The 
vote in the Virginia convention was very narrow, being 
89 yeas and 79 nays, and Marshall's infiuence in the con- 
vention in favor of the new constitution was greater than 
that of any other man, except James Madison. 

There were in the early days of the United States two 
parties: the Federalists and the Republicans, afterwards 
called Democrats. The Federalists desired a strong cen- 
tral government; the Republicans desired the central 
government to be restrained, as they feared that it might 
oppress them. Jefferson was a typical Republican; John 
Marshall was a Federalist. Indeed, it seems to the men 
of our day that to speak of a more intense Federalist 
than Marshall would be like talking of something wetter 
than water, and yet so extreme were many Federalists 
of his day that they thought him exceedingly moderate 
and were displeased that he did not go to the extent to 
which they themselves went; some of the Federal judges 
actually held that there was a criminal common law of 
the United States; and there was a tendency to stretch 
the Federal jurisdiction unreasonably. 

In his speech on the judiciary in the convention of 
1788 he said, speaking of the possibility that a state 
might be sued by a citizen of another state, "I hope that 
no gentleman will think that a state will be called at 
the bar of the Federal court. It is not rational to sup- 
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I>08e that fiovereign pawer shall be dragged infto conrf 
He also said, speaking of suits between citizens of differ- 
ent states in the Federal court: "By what laws would a 
case be tried? By the laws of the state where the con- 
tract was made; according to those laws, and those only, 
can it be decided." These considerations overcame the 
repugnance of some of the members of the convention 
and the instrument was ratified. Strange to say, within 
five years states were called at the bar of the Federal 
court. On the 19th of February, 1793, the Supreme 
Court, in Chisholm v. Georgia, decided that it had juris- 
diction. Two days later the Eleventh Amendment to 
the Constitution was proposed, whicfh took away all such 
jurisdictioin. As tp the other point made by him, that 
suits would be decided by the law of the state where the 
contract was made, after his death it was decided, in 
Swift V. Tyson, that if the question be one of general com- 
mercial law the Federal courts will follow their own opin- 
ions as to what the law is and will not be controlled by 
the decisions of the state courts. 

While he was a member of the Virginia legislature 
a resolution was introduced condemning Jay^s Treaty as 
unconstitutional and inexpedient. Marshall's argument 
as to the power of the executive to conclude a commer- 
cial treaty was so convincing that the portion of the reso- 
lution which denounced the treaty as unconstitutional 
was abandoned. 

He was a member of the commission which 
went to France in 1797. The French Directory would 
not officially receive the envoys, and after they had re- 
mained in Paris six months they were obliged to return 
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without even an official discussion of their mission. They 
had received, however, some hints that in order to pave 
the way of negotiations, it was necessary to proi>ose a 
loan by the United States to the French treasury, and 
also to pay some two hundred and fifty thousand dollars 
as a private gratification to certain high officers of gov- 
ernment. Unsuccessful as the mission was, the envoys 
on their return were received with popular enthusiasm, 
and it was at a banquet in their honor that the famous 
historical words were spoken, "millions for defense, but 
not a cent for tribute.'' 

While in Ckmgress he spoke against the resolution cen- 
suring President Adams for his course in reference to 
the extradition of Bobbins. The speech was a powerful 
one, and settled forever the relations of the executive to 
matters of extradition. It will be found reported in 
Bee's Beports and also in the fifth volume of Wheaton. 
Gallatin was expected to answer it. During the greater 
part of the speech he sat listening; toward the close of 
the speech he walked up and down in the lobby in full 
hearing of Marshall, and when a friend asked him what 
answer he would make, he said: "I will not answer it, 
because it can not be answered." 

At the time Marshall became Chief Justice, there 
were but sixteen states in the Union. Vermont, Ken- 
tucky and Tennessee had been admitted. The territory 
now occupied by Ohio, Indiana, Illinois, Michigan and 
Wisconsin was simply a territJory — ^the Northwest Terri- 
tory, held under authority of a deed from the common- 
wealth of Virginia, which was executed in 1784 — ^five 
years before the Constitution was adopted; and which 
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provided for the admission into the **federal union'' of 
states to be carved out of this territory. West of the 
Mississippi River, which was the western boundary of 
the United States, lay French dominions, ceded to France 
by Spain in 1800 — Louisiana, extending from the sources 
of the Mississippi to the Gulf of Mexico; while on the 
south the United States was bounded by Florida. 

The first great expansion of territory was made 
through Thomas Jefferson by the purchacpe from France, 
in 1803, of Louisiana. Jefferson was a strict construc- 
tionist, and believed the purchase to be unconstitutional, 
but necessary; inasmuch as the power that held the 
mouth of the Mississippi River was the natural enemy of 
the United States; he, therefore, carried out the pur- 
chase, expecting to obtain an amendment to the Ck>n- 
stitution ratifying his act; no amendment to that effect 
was ever adopted; but by popular acquiescence the pur- 
chase was approved. It seems the irony of fate that Jef- 
ferson should have been called on to do this work in 
shaping history. Madison, his Secretary of State, in an 
eloquent passage of oratory, contended that extent of 
territory is not dangerous to the Union. 

The neglectful treatment the envoys of the United 
States received from France in 1797 well shows the little 
regard then paid to this country by European nations. 
Wise men, indeed, had foreseen the future of this coun- 
try. It had been said: 

<* Westward the star of empire takes its way ; 
The four first acts already past : 
The fifth shall close the drama with the day/' 
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It is believed that this course of the star of the em- 
pire was made possible only by the institution and de- 
velopment of a national government^ with a strong ex- 
ecutive and judiciary. 

In process of time the name of the Republican party 
was changed to Democratic; and that party under its 
new name continued the policy of watchful jealousy 
against any aggressions that might be made on the states 
by the Federal power; and yet it came to pass that in 
1833 Andrew Jackson^ the head of the Democratic party, 
threatened the use of force in the struggle arising out 
of the act of South Carolina professing to nullify an act 
of Congress. Marshall warmly sustained Jackson in his 
course. Jefferson was then dead. 

I wish it were possible that in this country among 
men of general intelligence and information there might 
be the same familiarity with the political history of this 
country during the threescore years from the meeting of 
the Continental Congress to the death of John Marshall 
that there is with the political history of Great Britain 
during the like period from the meeting of the Long Par- 
liament to the death of William III; it is to be desired, 
but hardly to be expected. 

In this connection I would mention John Marshall's 
life of George Wasihington, in five volumes; a book that 
has been highly praised and rather sharply criticised. 
Of course it has long since been superseded as a biogra- 
phy, but it will always be of value as a book of reference. 
When it was written, the time had not come for a life of 
Washington that should be a permanent standard 
biography. 

2 
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As a result of the progress of inyention and discovery, 
commnnication betwe^a Washington City and San Fran- 
cisco to-day requires less time than was necessary be- 
tween Philadelphia and New York when Marshall 
became Chief Justice. 

When Marshall became Chief Justice, the goyem- 
ment of the United States was not a very strong 
government During the eleven years in which the 
Supreme Court had existed, it had decided but 
One hundred cases, and its opinions covered but five hun- 
dred pages of Dallas' reports, in which they were re- 
ported, with opinions of other courts of the United States 
and of the Supreme Court of Pennsylvania. John Jay, 
the first Chief Justice, had resigned his position in order 
to become Governor of New York. The Federal govern- 
ment was felt by many people to be an experiment. In- 
deed, to this day it is a puzzle to people of other nations. 
Edward A. Freeman, the great historian, during the 
early part of our Civil War, published the first volume of 
a book entitled *^The History of Federal Government 
from the founding of the Amphictyonic Council to the 
Disruption of the United States." As the "Disruption 
of the United States" has been indefinitely i>ostponed, 
the book has never been finished. 

The colonies had managed their own affairs, but the 
parliament of England was supreme, and here was the 
germ of the idea of an extraordinary legislature which 
has borne much fruit On the one hand, in the affairs of 
a government with a written constitution, the legislature 
is not supreme, but there is an extraordinary legislature 
which is supreme in that government; that is, the body, 
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whatever it may be^ tbat can amend the constitution. 
On the other hand^ such is the relation of the states to the 
Federal government that there is a Federal supremacy. 
Both of these features are outgrowths of the germ idea 
mentioned. If an act of a state legislature is inconsist- 
ent with the provisions of the state constitution, or with 
a valid Federal statute, or with the Federal Oonstitu- 
tion, it is a mere nullity, and such question arising in a 
state court can be ultimately carried to the Supreme 
C!ourt of the United States. This the Republicans were 
unwilling to admit. 

In 1801 Jefferson had been elected President. He 
was to take his seat on the 4th of March. On January 
31st President Adams appointed John Marshall Chief 
Justice of the United States, but at Adams' request he 
continued to fill the oiHce of Secretary of State until the 
inauguration of Jefferson. On the 13th of February, 
1801, during that interval, an act of Oongrees was passed 
reorganizing the Federal courts, providing for six cir- 
cuits, each of which should have three judges, except 
the sixth circuit, in which the circuit court was to be held 
by one circuit judge and the district judges of Tennessee 
and Kentucky; none of the circuit judges to be judges of 
the Supreme Court of {he United States. The sixteen 
new circuit judges were appointed. They were after- 
wards known in history as the "Midnight Judges," and it 
is claimed that some of the appointments were made just 
before midnight of the last day of Adams' administra- 
tion. 

Previous to that time circuit courts had been held by 
judges of the Supreme Court In 1802, under Jefferson, 
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the act of February 13, 1801, was repealed, but the re- 
I>ealing act passed the Senate by the narrow majority of 
sixteen yeas to fifteen nays. The new circuit courts were 
legislated out of existence and the new judges thus lost 
their offices. Marshall was inclined to hold the act un- 
constitutional and addressed a circular letter to his asso- 
ciates on the bench of the Supreme Court stating this 
fact and his willingness to refuse to hold circuit court, 
but they were of opinion that the contemporaneous con- 
struction of the Constitution for the period of eleven 
years h^ad settled the question of the power of Congrees 
to provide that circuit courts should be held by judges of 
the Supreme Court. In the meanwhile, to prevent any 
action by the Supreme Court before the time for holding 
circuit courts, Congress abolished the August term of the 
Supreme Court in 1802. Marshall proceeded to hold cir- 
cuit court for the district of Virginia. One of his judg- 
ments was appealed from, and in Stuart v. Laird, 2d 
Cranch, it was decided that contemporaneous construc- 
tion had settled the matter, and in consequence the act 
repealing the act of 1801 was constitutional and valid. 

The opinions of the Supreme Court while Marshall 
was Chief Justii'e extend from 1 Cranch to 9 Peters. 

1 Cranch contains twenty-five decisions, all but one 
written by the chief justice. One of those cases is Mar- 
bury V. Madison, in which the Supreme Court for the first 
time held an act of Congress unconstitutional. Previous 
to that time the circuit court of the United States for 
the Pennsylvania district in Vanhorne v. Dorrance held 
that the court could declare acts of Congress void if con- 
trary to the Constitution. 
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Onr friends across the water find this a very great 
pnzzle. An English gentleman spent two whole days in 
examining the Clonstitntion of the United States for the 
pnrpose of finding the provision which makes the Su- 
preme Court the guardian of the Constitution. Really, 
however, the principle is as old as the common law, for 
if any power has limits, any court, no matter how humble, 
before which the action of that power comes must decide 
it to be void if it has exceeded its limits. 

The reason why the English courts can not hold an 
act of parliament unconstitutional is not that there is 
something peculiar in the organization of our Supreme 
Court, but simply that the English regard the transcend- 
ent power of parliament as essential to the preservation 
of their liberties. They feel that if any judges could set 
aside an act of parliament there would be danger of 
judicial tyranny and usurpation. In that respect, how- 
ever, they are completely mistaken, because ultimately 
the legislature in any form of government must control. 

Very rarely has the Supreme Court of the United 
States decided an act of Congress unconetitutional. In 
only two of these decisions, so far as I now remember, 
did the point decided involve much popular feeling. I 
mean the legal tender cases and the income tax cases. 
In the first matter the court was gradually reconstructed 
until a decision was obtained overruling the first deci- 
sion, and in the second matter the court certainly would 
have been reconstructed if the party in favor of the 
income tax could have obtained complete control of the 
legislative and executive branches of the government 

Whenever there is a firmly fixed policy on the part of 
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the nation the courts sooner or later must yield to it. 
Before the adoption of the Constitution, tea had become 
a favorite beverage, and the saucer had just come into 
use. On one occasion Thomas Jefferson and John Adams 
were standing by a mantel piece sipping their tea. Jef- 
ferson was urging upon Adams the importance of having 
a legislature composed of a single house, end he said: 
'What is the use of this senate you propose?" Adams 
responded: "The same use as your saucer; to pour legis- 
lation into it to cool." It will be readily seen that the 
courts serve also like the saucer, "to pour legislation into 
to cool." They prevent hasty action, but in the long run 
the will of the people will be carried out by the courts. 

During MaTBhalPe term of oiHce 1,109 cases were 
decided by the Supreme Court. It became an ap- 
proved practice of the court for the Chief Jus- 
tice to be the organ of the court, and 519 of the opinions 
were written by him. In only eight cases in all did he 
dissent from the opinion of the majority, and only one of 
those was on a question of constitutional law; I mean 
Ogden V. Saunders. 

When Peters published his condensed reports in 1830 
the Supreme Court had decided two acts of Congress un- 
constitutional, but had decided twenty-six acts of the 
state legislature to be unconstitutional, and the great 
mass of decisions on constitutional law relate to statutes 
of the states. Of course the question of policy here is 
widely different from the question involved in holding an 
act of Congress unconstitutional, because such a deci- 
sion is not an act of the government which has enacted 
the statute, but a judicial act of a different government, 
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and strange as it may appear, the first cases in which the 
validity of statutes came before the Supreme Court were 
cases involying statutes of the United States. Usually 
the validity of the statute was sustained. In United 
States V. Fisher, 2d Granch, 358, the doctrine of implied 
powers was stated and it waa held that under the au- 
thority to make uniform laws on bankruptcies CSongrees 
might give a preference in bankruptcy to the United 
States above other creditors of the bankrupt. 

Soon, however, the validity of state statutes was 
called in question in the Federal courts. In United 
States V. Peters, 5th Cranch, 115, the legislature of Penn- 
sylvania having pronounced a decision of Judge Peters 
to be without jurisdiction, the Supreme C5ourt issued its 
mandamus to Judge Peters requiring him to carry his 
judgment into effect, although the state had provided 
for resisting the execution of the judgment. 

The Constitution forbids that any state shall pass a 
law impairing the obligation of contracts. In Fletcher 
V. Peck, 6th Cranch, 87, the Supreme Court held that a 
grant of lands by a state is a contract — ^an executed con- 
tract — and the state can not resume these lands in dero- 
gation of the grant, because this would be impairing the 
obligation of a contract In the case of New Jersey v. 
Wilson, 7 Cranch, 164, the court held that the state of 
New Jersey could not pass an act rescinding a former 
act which provided that certain lands which should be 
purchased for the Indians should not thereafter be sub- 
ject to taxation, inasmuch as such act was a contract. 
The case of Terrett v. Taylor, 9 Cranch, 43, dealt with an 
act of the legislature of Virginia in reference to church 
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property; but the most famous case as to impairing the 
obligation of contracts is the case of Dartmouth College 
V. Woodward, 4 Wheaton, 518, usually called the Dart- 
mouth College Case. In thiat case it was held that the 
grant of King George to Dartmouth College of a charter 
constituted a contract, and although the proi>erty was a 
trust for a charity, the legislature of New Hampshire had 
no power to change materially the management of the 
college. Thus it was held that the legislature of a state 
could not alter the charter of a literary corporation rest- 
ing upon a grant from the British crown. 

The effect of this decision was very far-reaching. It 
has been very highly praised and very severely criticised. 
It has the effect of giving to a state legislature the power 
by an act of legislation to derogate from the powers of 
subsequent state legislatures. It is a fundamental rule 
of the British law that acts of parliament in derogation 
of powers of subsequent parliaments bind not, and this 
rule, I believe, is universal in the governments of all 
states throughout the world, except the governments of 
the states of the American Union. It is plain, however, 
that if an act of the legislature may be a contract, and if 
the obligation of that contract can not be impaired by a 
subsequent legislature, then the legislature of the state 
by making a contract can act in derogation of the powers 
of subsequent legislatures. 

Outside of the principle laid down in these cases there 
are but three ways in which the powers of a state legisla- 
ture may be abridged. If we compare the powers of the 
Kentucky legiislature of 1889 and of 1899, we find, out- 
side the principle of the Dartmouth College Case, three 
methods in which that power may be abridged. 
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l8t If there had been an amendment to the Federal 
(jonstitntion, that might have reduced the power; in point 
of f act, there was no snch amendment. 

2d. An amendment or alteration of the state con- 
stitntion might have reduced the powers of the state legis- 
lature, as, indeed, waft the case, for the fourth constitu- 
tion took away ftx>m the legislature of Kentucky miany of 
its powers; and it must be remembered, that the legisla- 
tive power of a state legislature is not so broad as the 
legislative power of the state itself. 

3. A valid Federal statute might. In the meantime, 
have been passed, abridging, in some respects, the powers 
of the state legislature, as, indeed, was the case. I refer 
to the Bankrupt Law. 

There are powers given to Ck>ngress, the very posses- 
sion of which is inconsistent with powers of the same kind 
in the state. Such, for example, is the power to regulate 
interstate commerce; but, tliere are other powers, the 
exercise of which, by Ck>ngress, may be inconsistent with 
acts of a state, such, for example, is the power to make 
uniform laws on bankruptcies. 

Now, these three methods of abridging the powers of 
a state legislature are logical and plain. They grow 
necessarily out of the Federal supremacy; but, aside from 
these, there is a fourth method. Every charter is treated 
as a contract on the part of the state, and the enactment 
of a charter, unless there be a reservation of power to re- 
peal or amend it, diminishes the power of the legislature. 
The remote effect of this has been very great, indeed. It 
has produced a terror on the subject of special legislation. 
By one method or another the states have sought to get 
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from under the doctrine of the Dartmouth Ciollege Case, 
and the courts of the United States, to some extent, have 
aided them. Thus, it has been held that there are sub- 
jects about which the state legislature can not make a 
contract. Such, for example, is the police power, under 
which it has been held by the Supreme Court of the 
United States that a state may legally repeal a charter 
establishing a lottery, when the state has become con- 
vinced that lotteries are immoral. Some of the states 
have, by general laws, reserved the right to repeal any 
charter that might thereafter be granted. Some of the 
states have gone to the extreme by limiting, in all possi- 
ble ways, the right of the legislature to enact special stat- 
utes. The legislature of Kentucky can not to-day, by 
special act, create a corporation or amend the charter of 
an existing corporation. And doubtless the reason of 
the fear of special legislation is the principle in the Dart- 
mouth College Case, that legislation may constitute a con- 
tract which shall abridge the powers of subsequent legis- 
latures. 

So far has this fear of special legislation affected the 
people of Kentucky, that our state constitution enumer- 
ates twenty-eight kinds of special laws which the legisla- 
ture may not enact, and, further, has provided that no 
special act shall be passed where a general law can be 
made applicable. Restraints on the state legislature, 
under the fourth constitution of Kentucky, are far 
greater than under previous constitutions, and as these 
restraints are enf orcible thro.ugh the courts, there results 
a corresponding increase of power in the courts of the 
state. This shifting of the center of gravity of the gov- 
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emment of the state from the legislature to the courts is 
possibly the strangest feature of our modern legislation^ 
and it is the outgrowth of a fear which resulted from the 
decision in the Dartmouth College Case. From this con- 
dition of things, results a political enfeeblement of the 
powers of the states. To me this seems matter of pro- 
found regret. I do not believe that this result was fore- 
seen by Marshall or his associates. 

The Dartmouth College Case has gone far in shaping 
the American law of charitfiee. The tendency of thought 
among English lawyers and writers is to divide all prop- 
erty into two great classes — ordinary private property 
and endowment property, such as the courts of equity 
call "charities^'; — churches, schools, hospitals and asy- 
lums, and the funds set apart to support them are illus- 
trations of endowment property. 

These charities are regarded by the English courts as 
public trusts; and the ultimate control over them is in the 
government of England. Out of this has grown the Eng- 
lish cy-pre« doctrine, which is far broader than any similar 
doctrine maintained by the courts of this country; and 
the traditional theory of the English Church is, that the 
Church of England is simply the people of England or- 
ganized for religious purposes. 

The germ of these doctrines is found in the paternal 
power — ^patria potestas — ^that played so prominent a part 
in the Roman law. At Rome, in early days, a man, unless 
emancipated, never acquired the right to own property so 
long as he had a living male ancestor; a man or a boy hav- 
ing no living male ancestor was called pater familias, and 
was said to be sui juris. Of course, as a rule, the head of 
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the family administered the property for the benefit of 
the family. As private property of individuals grew up, 
and as the family developed into the nation, certain prop- 
erty became separated from the mass of ordinary private 
property, and was known as public property, sacred prop- 
erty, or the like. The courts will not permit property to 
be so withdrawn and separated for any frivolous pur- 
poses; a man may use his private property for prudent 
purposes or frivolous purposes as he sees fit; he may 
spend money in hiring men to teach horses to wag their 
left ears without moving their right ears, but no court 
would sustain a devise of property in trust that the in- 
come should be applied to a purpose of that kind. The 
purposes which will alone authorise such withdrawal are 
called ^^charitable" purposes; the beneficiaries of such 
trusts are indefinite. The purpose may be governmental, 
religious, educational or eleemosynary. Often the charity 
is administered through the medium of a corporation; 
and such corporation is a private corporation. The Dart- 
mouth Ck>llege Case holds that the charters of such corpo- 
rations are protected by the inviolability of the obliga- 
tion of contracts. This doctrine is thoroughly imbedded 
in our law, and the American doctrine of charities has 
grown up under the decisions of the Supreme CJourt A 
case specially interesting to our local bar is that of the 
Board of Trustees of Public Schools of Louisville v. The 
University of Louisville, 15 B. Mon. 642, in which it was 
held that the provisions of the city charter of 1851, mak- 
ing the university a part of the public school system, and 
changing the mode of selecting its trustees, are void, as 
impairing the obligation of the contract created by the 
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passage and the acceptance of the charter of the nniver- 
sity. 

I have called attention to the political enfeeble- 
ment of the states arising from this construction of the 
phrase, "the obligation of contracts." Unfortunately, 
states were, in the course of human history, to be still 
further enfeebled; a great civil war was to be fought; a 
reconstruction to take place; and three amendments to 
be added to the Constitution, which would still further 
limit the powers of states. 

I remember, during the darkest days of the reconstruc- 
tion period, reading a newspai>er squib in relation to a 
certain piece of statuary. Some fragments of the article 
still remain in my memory. It ran something like this: 

'* I am glad to see you, John Marshall, my boy. 
All fresh from the workshop of Rogers, 
Along with • • • 

The rest of the other old codgers." 

The writer goes on to say that if Marshall could see 
the present condition of the country — 

** He would shut the book 
With Justice insoribed on the cover. 
He would get him down from his big brass horse, 
And cover his face in shame 
For the land that he loved is now District One — 
Virginia no longer its name." 

It was believed by many i>eople at that time, that the 
rehabilitation of Virginia and the other Southern States 
would be indefinitely postponed. Fortunately, the recon- 
struction days are past, and every state has its place in 
the Fedeipal Congress. It is said that in the late Civil 
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War many of the descendants of John Marshall took up 
arms for the Confederacy, and not one of them took arms 
against it. 

To return now to the obligation of contracts: 

The case of Sturgis v. Orownin«ftiield, 4 Wheatotn, 122, 
dealt with the impairing of the obligation of ordinary con- 
tracts by certain insolvent laws respecting the payment 
of debts, and held that all state statutes providing for dis- 
charge from liability on such contracts are void, if passed 
after the contract was made. 

In McMillen y. McNeal, 4 Wheaton, 409, Judge Mar- 
shall intimated that it made no difference whether the 
act providing an insolvent law was passed before or 
after the contract was made, and, in Ogden v. Saunders, 
12 Wheaton, he dissented from the opinion of the major- 
ity of the court, which held that an insolvent law enacted 
before the contract was made would be regarded as enter- 
ing into the contract. It was claimed that the provision 
for a discharge of a liability in insolvency, if made by a 
state statute, enacted before the contract was entered 
into, was a part of the contract, and so a majority of the 
court held; but the matter became of no importance in 
that particular case, because it was further held, that the 
discharge under such a law was not a discharge of a debt 
due a citizen of another state. 

The validity of certain state statutes on revenue and 
taxation came, also, before the court, and, in McCuUoch v. 
Maryland, 4 Wheaton, 316, the decision was rendered, 
that a state can not tax a bank of the United States with- 
out the consent of the United States government; and, 
in Osborne v. The United States Bank, 9 Wheaton, 738, 
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the same question was decided, and it was further de- 
cided that Ckmgress might give the bank the right to sue 
in the United States courts. 

The doctrine of implied powers is clearly laid down in 
those cases, the language used being: 'n>t the end be 
legitimate, let it be within the scope of the Cionstitution, 
and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist 
with the spirit of the Constitution, are constitutional." 

A most important decision was rendered by the court 
in Martin v. Hunter^s Lessee, 1 Wheaton, 304, the opinion 
being written by Judge Story. The question was as to 
powers of the Federal courts. In that case it was held 
that where a Federal question is involved, judgment of 
the state court may be revised by the Supreme Court of 
the United States. This doctrine was most earnestly 
denied by the Republicans. An inferior court in Vir- 
ginia had rendered a judgment, which the Supreme Court 
of that state had reversed. The Supreme Court of the 
United States reversed the judgment and directed the 
Supreme Court of Virginia to carry out the judgment of 
the inferior court This the Virginia Supreme Court re- 
fused to do, and the opinions, in which it so decided, are 
found in 4 Munford, page 1. The Supreme Court of the 
United States, by its own officer, put the successful party 
in possession of the land in dispute. It was claimed by 
the Bepubllcans that there was no court of last resort, 
but that the two systems, state and Federal, are separate 
and independent, the state judges and the Federal judges 
both being bound by the Constitution of the United 
States, each court acting according to its own construc- 
tion of the same. 
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Later, in Ck>hens v. Virginia, 6 Wheaton, 264, Marshall 
rendering the opinion, it was held that the Supreme 
CJourt of the United States may revise a judgment of a 
state court, enforcing the criminal laws of the state, if a 
Federal question is involved. In tliis case Judge Mar- 
shall used this language: ^These states are constituent 
parts of the United States; they are members of one great 
empire; for some purposes sovereign, for some subordi- 
nate." Jefferson was never satisfied with the correctness 
of this decision. The judgment of the Supreme Court, how- 
ever, affirmed the judgment of the Virginia court. The 
Supreme Court held it had jurisdiction to inquire into the 
correctness of the decision, and, having inquired into the 
correctness of this particular decision, found it was right. 

The great steamboat case of Gibbons v. Ogden, 9 
Wheaton, 1, dealt with the power of a state legislature to 
regulate commerce. Ogden claiming, under a grant from 
the state of New York, the exclusive right to navigate all 
the waters of the state with vessels moved by steam, filed 
a bill for perpetual injunction against Gibbons, who had 
infringed upon this right by navigating the river with 
steamboats duly enrolled and enlisted for the coast trade 
under an act of Congress. A judgment was rendered, 
and the decree had been affirmed by the highest court of 
the state of New York, but the Supreme Court held that 
the power to regulate interstate commerce, conferred by 
the Oonistitution on Congress, comprehends navigation 
within the limits of any state of the Union, so far as that 
navigation may be in any manner connected with com- 
merce with foreign nations, or among the several states, 
or with the Indian tribes. 



Digiti: 



zed by Google 



33 

In the case of Brown v. The State of Maryland, 12 
Wheaton, 419, the court held void an act of the Maryland 
LegiBlature, which required the importer of any goods, in 
wholesale, bale or package, to take out a license and paj 
for it. The doctrine of the original package, which has 
since cut such a decided figure, is plainly laid down in this 
case. The development since that time has been very 
marked, the Supreme Court of the United States holding 
that a state can not, under its prohibitory liquor laws, 
without consent of (Congress, forbid the sale in original 
packages, of liquor imported into the state from another 
state. 

The case of CJraig v. Missouri, 4 Peters, 410, by a di- 
vided court, held an act of the state of Missouri void as 
authorizing the emission of bills of credit. The certifi- 
cates which were granted were held to be within that 
clause of the Federal Constitution. In a later case after 
Marshall's death (Biscoe v. The Bank of the Common- 
wealth of Kentucky, 11 Peters, 267), it was held that the 
act incorporating a bank was a constitutional exercise of 
power, and that the bank notes issued were not bills of 
credit Judge Story dissented, and afterwards in his 
commentaries on the Constitution he said that the states 
could not under a sound construction of the Constitution 
be authorized to incorporate banks with power to circu- 
late bank paper as currency. Since his time the Federal 
government by the exercise of the taxing power has set- 
tled the question by taxing out of existence all state 
banks of circulation. 

In the case of the Cherokee Nation v. Georgia, 5 Pe- 
ters, 1, certain acts of the legislature of Georgia, with 



Digiti: 



zed by Google 



34 

reference to the Indians, were brought before the Sn- 
preme Cowct by application for an injunction against the 
tstate to preyent ilts enforcing Hkcme laws. The state' of 
(Georgia refused to appear. The injunction was denied 
upon the ground that the Cherokee Nation was not a f or^ 
eign state, and the jurisdiction of the court was simply 
to determine "controversies between a state or the citi- 
zens thereof and foreign states, citizens and subjects." 
The feeling in Georgia as to the interference by the Fed- 
eral government at all with the matter, was very intense. 
A Cherokee Indian had been tried and sentenced to death. 
A writ of error was granted by the Supreme Court of the 
United States on this question of the validity of the Geor- 
gia laws, and the state ignored the pendency of the pro- 
ceedings and executed the Indian before the cause could 
be brought to argument. 

In Worcester v. The State of Georgia, 6 Peters, 515, 
these same laws were again brought up. Certain mis- 
sionaries were convicted and sentenced to four years im- 
prisonment, with hard labor, in the penitentiary for resid- 
ing among Indians without special permission from the 
Governor of the state of Georgia, and taking a certain 
oath. The state of Georgia refused to appear in the Su- 
preme Court of the United States, but the Supreme Court 
reversed the judgment, and held that the acts of the state 
of Georgia were void. When Andrew Jackson heard of 
it, he said: "John Marshall has rendered that decree; 
now let him enforce it." The Supreme Court did not en- 
force its judgment The appellants remained in prison 
eighteen months after the decision, and the governor then 
pardoned them from their imprisonment. 



Digiti: 



zed by Google 



35 

In the case of Baron v. Baltimore, 7 Peters, 243, the 
Supreme Court of the United States held that the provi- 
sion in the Constitution of the United States, that private 
property can not be taken for public use without just com- 
pensation is not a limitation upon the power of the states, 
but upon the power of the Federal government. Watson 
V. Mercer, 8 Peters, 88, held a state statute valid that 
validated certain kinds of defective acknowledgments of 
deeds by married women; such a retrospective act was 
held not to impair the obligation of a contract, 

I have thus rapidly gone over the leading decisions on 
constitutional law during Marshall's time. I have pur- 
posely omitted his decisions on international law, and 
matters of prize and admiralty. I desire, however, to call 
attention to the case of Johnson v. Mcintosh, which dealt 
with the nature of the Indian title to lands in the United 
States, and which is in 8th Wheaton, 543. It may be re- 
garded as a complete text book on the origin and ground 
of the title of lands claimed by the European nations in 
America, and the right of the United States over the terri- 
tories occupied by the Indian tribes. 

The effect of construction in developing the meaning 
of a constitution is well illustrated by some of these cases. 
A decision of a court, acquiesced in by the people, be- 
comes as much a part of the constitution as an amend- 
ment would be. Clauses and phrases of the Federal Con- 
stitution have proven wonderfully elastic. James Wil- 
son, who is said to have worded the provision against the 
impairing of the obligation of contracts, was an intense 
Federalist; but I am sure even he never dreamed it would 
have a meaning broad enough to cover the doctrine of the 
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Dartmouth College Case. He was a scholarly man, and, 
natnraUy, used the ciyil law phrase with reference to 
debts; indeed, the first suggestion in the convention was 
made by Mr. King, that no state should interfere with 
private contracts; but, whatever may have been his in- 
tent, or whatever may have been the intent of the conven- 
tion, the construction given in the Dartmouth College 
Case is now the law, and accepted as such. So, also, it 
may be that the framers of the Constitution did not con- 
template the possibility of a revision of judgments of the 
state court by a Federal court, but for more than eighty 
years the question has been settled. 

There are other clauses of the Constitution still to be 
construed, among them the clause that Congress shall 
guarantee to every state a republican form of govern- 
ment. This has been aptly called the sleeping lion of the 
Constitution. "Who shall rouse him up?** 

John Marshall was a member of the committee of the 
Virginia convention which framed the form of ratifica- 
tion and which proposed to the Federal government cer- 
tain amendments in the nature of a bill of rights. The 
ten first amendments to the Constitution were among 
them, and they were promptly adopted by all the states. 

The Constitution of the United has grown to fit a vast 
nation. The men who made it were familiar with two 
periods of history. One period was the English history of 
the seventeenth century, including the reign of the Stu- 
arts, the Restoration, the Eevolution, the Convention Par- 
liament, which became the model of the Constitutional 
Convention with us. The other period was the Old Testa- 
ment history, in which it was plainly seen how the 
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Twelve Tribes, under the military and political genius of 
E^g David, were welded into a nation which became, for 
a time, the head of an empire comparable in extent with 
Assyria and Babylon, and which resulted in a little moun- 
tain fortress becoming the source of intellectual, religious 
and moral light to the world at large. For "out of Zion 
hath gone forth the law; and the word of the Lord from 
Jerusalem/' 

Men must look forward to the ages that are to come, 
and our English visitors have always been impressed with 
that tendency of the Americans to expect great things. 
Professor Bryce talks of the people of one of the states 
putting up their state house half a mile from town, with 
the idea that the town should grow to it. Kossuth, on his 
visit here, humorously mistook the name of the town of 
Shelby for "Shall be,'' a prediction of future growth. 

An incident or two with reference to CJhief Justice 
Marshall may be mentioned before we close. It is said 
that when he married, after feeing tl^p parson, he had but 
a guinea left. It is said that he was a great social favor- 
ite at all times. His affability and good nature made him 
accessible to all men. On one occasion the shafts of his 
gig were broken. A colored man mended it by means 
of withes made from the bark of a hickory sapling, and, 
on Marshall saying: "I wonder why I should never have 
thought of a thing like that," the colored man replied, "I 
dunno, Massa, unless it is that some folks is bom wid 
more sense dan udder folks." On another occasion his 
Colored coachman, who had been neglecting his horses 
and embezzling their oats, excused their spare condition 
by saying: "Is you fat? Is Miss Mary fat? Is I fat? 
No, Massa, it runs in our family to be thin and lean." 
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The chief justice always did his own marketing and 
the story is still told of his carrying home from market for 
a young man (who mistook him for a rustic) a turkey, 
which the young man was unwilling to carry, and for 
which he offered Marshall a shilling, which, of course, 
was refused, the young man being greatly surprised to 
afterwards learn that the pleasant old man was the Chief 
Justice of the United States. In his visits to Fauquier 
county it was customary for smooth, flat stones to be used 
as quoits, and a casual guest at one of the barbecues was 
quite surprised to see a plain, cheerful old man emerge 
from the thicket carrying in his arms a number of smooth, 
flat stones, and hear him say, ^^There are quoits enough for 
all of us," and was still more surprised to learn that this 
was the Chief Justice of the United States. 

The work that Marshall did was a work to be done 
once and for all. It can never be unsettled now. It is 
believed by many that if the doctrines of Marshall's 
opponents had triupphed this country would have sunk 
to the level of the Spanish American Republics, a number 
of small states continually at war with one another, and 
continually subject to revolutions. Europe is an assem- 
blage of independent states. This country is a union of 
interdependent states. 

On the 6th of July, 1835, Marshall died, in the assur- 
ance of a certain faith, in the comfort of a reasonable, 
religious and holy hope, in favor with God and in charity 
with all mankind. 

The blessings of a good civil government, powerful 
enough to suppress wrongdoing and to repel aggression, 
can not be overestimated. Our government has beefn a 
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puzzle to many thoughtful men. When someone spoke 
to Thomas Oarlyle about Washington's greatness, he re- 
plied: ^^QeoTge Washington? A good surveyor, maybe, 
but not a great man,'' and expressed the belief that it was 
not the republican character of our gOTemment that had 
made us a great and happy nation, but the fact that we 
haye a great deal of land and very few people. In this 
Carlyle was clearly mistaken, for before Ck)lumbus came 
to this country, there was as much land as there is now, 
and not near so many people, and yet, this was not a 
happy and prosperous country, "when wild in woods the 
noble savage ran." Macauley's famous letter will be 
remembered, in which he spoke of our Constitution as all 
sail and no ballast. Enough has been said, we think, to 
show that our (Constitution is well ballasted, and that 
there is no danger of our country being blown away by 
destructive winds. May our beloved country ever have 
a government powerful to protect rights and to redress 
injuries, and sustained by the affectionate loyalty and 
the prayers of the people and founded in the purpose of 
Qod. As time goes on, may great and good men contin- 
ually arise who are able to shape the ages as they i>a88. 
To the end of time, on the roll of the names of the men 
who have shaped the ages high shall stand the name of 
John Marshall. 
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MARBURY V. MADISON. 



By TaUam Warwick Thinn. 



Ladies and Gentlemen: 

It falls to me to make some brief comment upon the 
case of Marbury v. Madison, which was one of the earliest 
and one of the most important cases decided by Chief Jus- 
tice Marshall. It is to be found in 1st Granch, pp. 137- 
178, and was decided on February 24, 1803. Mar- 
bury and others had been appointed justices of the 
peace for the District of Ck)lumbia, by President 
Adams, just before the expiration of his term. 
Their commissions had been made out and signed, 
but were not delivered, when the President's term 
expired, and they came to the hands of James Madi- 
son, the Secretary of State of the new President, Thomas 
Jefferson. Marbury and the other justices applied for 
their commissions, but were refused. They then brought 
a special proceeding, in the Supreme Court of the United 
States, by moving for a rule for a mandamus 
against the Secretary of State of President Jeffer- 
son, to require the Secretary, Mr. Madison, to de- 
liver to them their commissions as justices of the 
peace. The show-cause rule issued and the matter came 
on for hearing. The court decided, in a very able opinion, 
written by Chief Justice Marshall, that the Supreme 
Court had no jurisdiction to issue a mandamus as an orig- 
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inal proceeding; that its jurisdiction was pnrely appellate 
except in certain specified cases; and that it conld only 
issne a mandamus in aid of its appellate jurisdiction. 
This was held to be the law, notwithstanding the fact that 
Ck>ngress had passed an act specially authorizing the Su- 
preme Court to issue a mandamus in like case^r The court 
held that such an act was void because repugnant to the 
Constitution of the United States, which outlined the 
powers of the Supreme Court, and confined it to matters 
of appellate, and not original, jurisdiction, except 
in the cases specified. To hold otherwise, that is, 
that the legislature was the final judge of the consti- 
tutionality of an act, and that the court had no right 
to inquire into the matter at all, seemed to the court con- 
tradictory of all the principles upon which the American 
Republic had been founded. Said the court: 

^*This doctrine would subvert the very foundation of 
all written constitutions. It would declare that an act 
which, according to the principles and theory of our gov- 
ernment, is entirely void, is yet, in practice, completely 
obligatory. It would declare that if the legislature shall 
do what is expressly forbidden, such act, notwithstanding 
the express prohibition, is in reality effectual. It would 
be giving to the legislature a practical and real omnipo- 
tence, with the same breath which professes to restrict 
its powers within narrow limits. It is prescribing 
limits and declaring that those limits may be passed at 
pleasure. 

^*That it thus reduces to nothing what we have deemed 
the greatest improvement on political institutions, a writ- 
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ten coDBtitatioBy would, of itself , be sufficient in America, 
where written constitutions have been viewed with so 
much reverence, for rejecting the construction. But the 
peculiar expressions of the Constitution of the United 
fikstos fwrnirti additional arguments in favor of its refec- 
tion. 

"The judicial power of the United States is extended 
to all cases arising under the Constitution. 

"Could it be the intention of those who gave this 
power to say that in using it the Constitution should not 
be looked into? That a case arising under the Constitu- 
tion should be decided without examining the instrument 
under which it arises? 

"This is too extravagant to be maintained. 

"In some cases, then, the construction must be looked 
into by the judges. And if they can open it at all, what 
part of it are they forbidden to read or to obey? 

^^here are many other parts of the Constitution which 
serve to illustrate this subject. 

"It is declared that ^no tax or duty shall be laid on 
articles exported from any state.' Suppose a duty on 
the export of cotton, of tobacco, or of flour, and a suit in- 
stituted to recover it. Ought judgment to be rendered 
in such a case? Ought the judges to close their eyes on 
the Constitution and only see the law? 

"The Constitution declares that ^no bill of attainder or 
ex post facto law shall be passed.' 

"If, however, such a bill should be passed and a per- 
son should be prosecuted under it, must a court condemn 
to death those victims whom the Constitution endeavors 
to preserve? 
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" *No person/ «ays the Oonstitution, %hall be convicted 
of treason unless on the testimony of two witnesses to the 
same overt act, or on conf essipn in open court' 

^Here the language of the Ck)nstitution is addressed 
especially to the courts. It prescribes, direct for them, 
a rule of evidence not to be departed from. If the 
legislature should change that rule and declare one wit- 
ness, or a confession out of court, sufftcient for conviction, 
must the (Constitution yield to the legislative act? 

"From these and many other selections which might 
be made, it is apparent that the framers of the Constitu- 
tion contemplated that instrument as a rule for the gov- 
ernment of courts, as well as of the legislature. 

"Why, otherwise, does it direct the judges to take an 
oath to support it? This oath certainly applies in an 
especial manner, to their conduct in their official charac- 
ter. How immoral to impose it on them, if they were to 
be used as the instruments, and the knowing instruments, 
tor violating what they swear to support!*' 

The importance of this opinion was recognized at the 
time and its authority has been unquestioned ever since. 
Although it was not the iarst case in the United States 
which had decided this principle, it was this case which 
settled it. 

Rose, the editor of the valuable series called "Notes on 
U. S. Reports,'' says: 

*1t can not be claimed for Marbury v. Madison that It 
is the first case in this country in which this point was in- 
volved and adjudicated in favor of the authority of the 
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Jadiciary- Judge Dillon^ in his lectures on Laws and 
Jnrispmdencey has collected the early cases on this i>oint, 
and finds Holmes v. Walton, referred to in State y. Park- 
hnrsty 4 Halst. (N. J. 444, decided by the Snpreme Ck>urt 
of New Jersey in 1780, to be the first case on the question. 
Other early cases are Ck>mmonwealth v. Caton, 4 Call. 
(Va.) 6 (1782); ^Case of the Judges/ id. 135 (1788); Kamper 
V. Hawkins^ 1 Va. Cas. 20; Bowman v. Middleton, 1 Bay 
(S. C.) 252; Trevet v. Weeden, decided by the Superior 
Court of Rhode Island in 1786; see Cooley Const Lim., 6th 
Ed., p. 193, n.; Bayard v. Singleton, 1 Martin (N. C.) 48; 
Ogden V. Witherspoon, 2 Hayw. 227. See also in re 
Davis, 58 Kan. 385, 49 Pac. 165. 

"All these cases, however, seem important historically 
rather than legally. There is nothing to indicate that 
they, or any of them, were considered as settling the ques- 
tion, while it is undeniable that the courts have always 
accorded this distinction to Marbury v. Madison. ^Since 
the case of Marbury v. Madison, 1 Cranch, 137,* said the 
Supreme Court of Missouri, in 1822, *this question has 
been generally looked upon as settled.* Bailey v. Gen- 
try, 1 Mo. 167. The Supreme Court of New Jersey has 
observed: The question is elaborately discussed in the 
Federalist, and it was not set at rest until it received the 
lucid exposition of the great mind of Chief Jusice John 
Marshall, in Marbury v. Madison.' Moore v. State, 43 
N. J. L. 244, 39 Am. Rep. 558. And, see Van Horn v. 
State, 46 Neb. 82, 64 N. W. 372. A decision contemporary 
with Marbury v. Madison, and holding that the courts 
have power to declare void an unconstitutional statute, 
was Emerick v. Harris, decided by the Supreme Court of 
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Pennsylvania, in 1808. Yeates, J., in his opinion re* 
marked that it had been drawn np previons to the pnbli* 
cation of the decision by the Federal Supreme Ck)urt 1 
Binney, 423." 

The line of argument adopted by the chief justice, in 
his opinion in this case, had been used in the early case 
in North Carolina of Bayard v. Singleton. Hamilton 
also had advocated the doctrine in the Federalist But 
in the debates upon the (Constitution, there seems to have 
been little mention of the matter, and such comment as 
is reported appearo to be against the power of courts to 
declare acts of the legislature unconstitutional. But if 
this right did not exi»t, there would seem to be a fatal 
gap in that division of powers supposed by philosophic 
students of politics and statecraft to be necessary, under 
modern ideas, in a government based upon liberty and 
law. 

Judge Lurton, of the Sixth United States Circuit, has 
recently forcibly said: 

^Idle and impotent, indeed, would be the limitations 
imposed by American constitutions, but for this Ameri- 
can constitutional doctrine, whereby the courts became, 
in a large sense, the guardians and defenders of the limi- 
tations imposed in our Constitution. This implies no su- 
periority of the judicial power over the other powers of 
government. The duty of interpreting and expounding 
the law applicable to a particular case is the well settled 
function of a court If the courts declare a law made by 
the legislature to be void because repugnant to the Con- 
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Btitntion, it is because they recognize that ultimate power 
resides with the people, and that the limitations imposed 
by them, upon the instromentaliies for government set 
up by them, is the law of highest authority. 

"The people have delegated a limited authority to 
their agents If that authority is exceeded, the act is 
void as unauthorized. 

^This principle makes durable the limitations imposed 
by our written constitutions. It is an American prin- 
ciple, and to it we owe more than all else, the perpetuity 
of our institutions and the conservatism of our laws. Ad- 
mired much and criticised more by continental publicists, 
and jurists, it has never been adopted by any continental 
people.^' 

Marshall put in vital action the principles of the Con- 
stitution, and gave actual existence to the speculations 
of philosophic writers. The decision in the Marbury case 
was perhaps the most important, as well as one of the 
first in the line of the great decisions which gave body 
and force to the paramount and governing instrument 
under which the Republic lives. In regard to the prin- 
ciple which we are discussing, its recognition as a 
necessity was universal. In the constitution of Great 
Britain there exists some check upon popular pas- 
sion by reason of its monarchical form, in its heredi- 
tary House of Lords, and, still more, in the con- 
servative spirit of the English people. The American 
doctrine has not been followed there, nor in France, 
where its law writers deny the power of courts demon- 
strated to exist by Marshall, and the highest courts in 
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Germany deeide that no such power exists in the judiciary 
there. Bat the yital and beneficent force of this prin- 
ciple in this country has been strongly felt With respect 
to its necessary and logical consequence, that is, that the 
Supreme Court had the right to declare an act of the 
legislature of a state unconstitutional as violating some 
clause of the Constitution of the United States, there has 
been in the past much dissent. Although Mr. Madison, 
in the Federalist^ had pointed out the great dangers aris- 
ing from a popular representative body acting as a legis- 
lature, and its tendency to draw into itself and encroach 
upon the powers of co-ordinate departments, and to en- 
force its construction of such i)owers by reason of its con- 
trol over the public purse, yet the same statesman con- 
tended that the states, in their sovereign capacity, had 
the right, by their courts of highest resort, to pass upon 
the question as to whether or not the act of the General 
Assembly of a state was violative of the United States 
Constitution, and that the judgment of the highest court 
upon such matters should be, for itself, final. The Su- 
preme Court of the United States declared by a unani- 
mous opinion that it had the right to hold the law of a 
state unconstitutional just as it had the right to hold a law 
enacted by Congress unconstitutional, notwithstanding 
that the highest court in any particular state held other- 
wise, and thus claiming jurisdiction, it also claimed that 
the judgment of the Supreme Court must, of necessity, 
be superior to that of the highest court in any state. At 
various times, various states have protested, as, for in- 
stance, in the Virginia and Kentucky resolutions of 
1798-9. Later, there were propositions from each state 
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that felt itself aggrieyed, as time went on, for some tribu- 
nal outside of the United States Supreme Court to pass 
ui>on the question as between the United States and the 
states, and such a proposition was made as late as 1871; 
but there has never been such unanimous agreement 
among the states as to warrant the creation of such a 
tribunal, and the power of the Supreme Court in respect 
to this question may be said to now be settled. 

Upon these matters, and upon the numerous constitu- 
tional questions which subsequently arose, the powerful 
influence of Chief Justice Marshall can be strongly felt, 
and it is not too much to say that in his long period upon 
the bench, he molded and gave a form to the constitu- 
tional history and limitations of our country. How far 
hereafter the rule of construction of the Constitution at- 
tributed to him will continue to be beneficial to the 
Republic, we can not predict, but it must be admitted, by 
even his severest critics, that time has not justified all 
the gloomy forebodings so vociferously uttered in the 
early days of the Republic concerning some apprehended 
form of despotism that would arise. The student of his- 
tory to-day can see the necessity for many of the firm, 
strong and vigorous positions which Marshall took in the 
early days of the government He brought his powerful 
arm to the aid of a young and weak Republic, then ex- 
posed to all the dangers attendant upon the beginning of 
an experiment. He helped to build up the power which 
has since made itself respected throughout the world. 
It was to the credit of his imaginative grasp that he saw 
in the little, straggling line of confederated colonies 
along the sea-board the sure beginning and fruitful seed 
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of a great nation, the world power which should posseaa 
the continent and the far islands of the sea, and in thQW 
problems which came before him^ he endeavored to build 
the lines of progress so as not to cramp, but to leave room 
for, the onward march of the great Bepubllc. In thici 
day of railroads, steamships, telephone and telegraph 
communication, it is not difficult for our minds, looking 
upon what has been in the past, to perceive great events 
to come. The traveler, who, for days, speeds across miles 
and miles of the western plains, can not but exult in his 
heart at this great, virgin, far-spreading country of 
America — can not but long that he might live to see the 
day when those plains should be studded with magnifi- 
cent cities, teeming with millions of people, rejoicing in 
the blessings of a great, fruitful land, a temperate cli- 
mate, of a free and republican government. Such a coun- 
try as this that we now foresee, Majnshall foresaw, aaid for 
such a Republic he helped to draw the boundaries and to 
lay the vast foundations. 

Not to withhold the just praise of Marshall, but to be- 
stow it, does not imply condemnation of Jefferson, who 
differed from him so often, and to whom, perhaps, beyond 
all men of Revolutionary times, is most due the character 
of our form of government. To praise Marshall is no dis- 
credit to him, the most original, the most constructive of 
American statesmen and patriots, a man whose broad 
and far inquiring mind left scarce a field of human knowl- 
edge untouched, and brought the rich fruits of his wide 
information and his great natural powers to the service of 
his country. He and Marshall saw the truth from 
different standpoints. Jefferson had viewed, at close 
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range, the frightful evils of despotic power and dreaded 
them. Marshall, serving with Washington, had seen the 
dangers of a feeble central power. And it is for the 
future to decide whether the pendulum shall swing in one 
direction or the other. The country is rich in the mem- 
ory and the work of both of these Virginian heroes — 
heroes of Virginia and of America. 

Virginians are great hero- worshipers, and it may be 
that this is one reason why the Old Commonwealth has 
had so many heroes. Conscious that they would receive 
the approbation, esteem and applause of their fellow- 
citizens to whom they were well known, the sons of Vir- 
ginia strove to be forward in the race of patriotism and 
honor. And it must be candidly admitted that at no pe- 
riod in the history of our Republic were disinterested 
patriotism, eloquence and the dedication of learning and 
laborious services to the public cause more valued than in 
the early days of our Republic. John Marshall, whom 
we keep in memory to-day, was among those youth of Vir- 
ginia who gave their time and talents to the public cause, 
and not in youth only, but throughout his whole life, first 
a soldier, then a lawyer, then chief justice, he was always 
a patriot and a statesman. He was peculiarly fitted by 
temperament, by education and mental character for the 
office that he filled so ably. He was of a courage and in- 
dependence unsurpassed, so that no external accidents or 
threats or flattery or favor could shake or move 
him from duty. A certain love of disquisition, of 
argument, not for litigious purposes or for attain- 
ment of victory, but for the shelling out of truth, made 
him peculiarly useful in the place he filled. In the army 
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he had been a jadge among those of his comrades who dis- 
agreed. He had a natural talent for the judicial office, 
an interest in that art of hearing and deciding, and that 
capacity to suspend judgment until both sides be heard 
and considered, which make a judge. He was anxious 
that all causes before him should be argued, and unwill- 
ing that the cases should be submitted without argument. 
He demanded that they should be argued. In this re- 
spect he differs from some judges — of whom we read in 
history. 

The style of the written opinions of Chief Justice 
Marshall was not in general a condensed one, though 
often at times many of his sentences and paragraphs are 
compact with thought, such as his utterance that, ^^Ours 
is a government of laws, not men.*' He viewed his sub- 
ject from various sides, and weighed the considerations 
which obtained on one side or the other, arriving with 
the force of inevitable logic at the conclusion. Warm, 
affectionate and kindly in his feelings he had that mental 
poise and calm which enabled him to view the proposition 
submitted to him with intellectual impartiality. It is 
not an exaggeration to say that he, if not the best, is 
among the best, of law writers. Who has surpassed him? 
I find no superior, even among the opinions of the great 
English common law judges, opinions strong in their 
pithy simplicity. Where can we find such a volume of 
masterly, vigorous, unhackneyed English, suited to the 
subject matter, the vehicle of great thoughts, clear, per- 
spicuous, full, satisfying, as in the mass of opinions which 
he delivered during his long continuance upon the bench? 
He says not too much, but leaves nothing to be said. His 
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demonstration seems unanswerable, convincing, and, in 
many of his opinions dealing with great questions affect* 
ing his country, he rose to a glowing eloquence and i>ower. 
As time goes on, there may come modifications in the 
principles of law laid down in many of the decisions of 
Chief Justice Marshall,,, and some of them have already 
been OTerruled; inroads have been made upon others, for 
instance, upon the Dartmouth (College Case; but it is im- 
possible that the principles laid down in Marbury y. Mad- 
ison, that is, thoee principlee which the case actually de- 
cided, will be chAuged as long as a free and law-abiding 
Republic exists. In other words, the function and the 
duty of the judiciary to declare unconstitutional a law 
which is yiolative of the provisions of the Ck)nstitution 
must continue to exist It is a necessary function and a 
duty which can not be shirked. If it be abused, there are 
methods of correcting it, but it stands as a constant and 
necessary barrier between the passions and injustice of 
popular excitement, and the liberties of the people, as do 
the great dykes which keep out the impetuous 
ocean from overflowing the fair and cultivated land. 
Therefore, the principles so luminously justified, and the 
necessity of which is so logically demonstrated in this 
case are, as far as we may say of human things, perma- 
nent and eternal. That the principles which Marshall 
has announced in the long line of able opinions delivered 
by him may not be changed, I will not pretend to say. 
The country grows and law, statutory and that which re- 
lates to construction and interpretation, must grow. But, 
let us hope that we may hereafter meet such questions as 
arise with the same independence with which John Mar- 
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shall met the qaestions new to his day. He found terri- 
tory in which there were no paths made — which had not 
been charted by precedent and authority. With his strong 
intellect informed by the study of the law, he, to his 
credit, perceived the absolute truth of the judicial prin- 
ciples stated in Marbury v. Madison, and, more, the prime 
importance of their early and unwavering announcement. 
There has been no more independent intellect conspicu- 
ously employed in the service of our country, no more 
powerful or logical mind, and whatever changes may be 
made in the law as outlined in his decisions, his masterly 
system of reasoning and his magnificent intellectual inde- 
pendence should be a shining light and example for all 
lawyers and judges coming after him, as well as that firm 
adherence to the right and truth, as he saw it, and that 
deep-rooted patriotism and love of country which contin- 
ually strengthened with all the years of his life. Let us 
hope, too, that the spirit which animated this great Amer- 
ican and lofty patriot will continue to inspire the growth 
of the law. For, whatever may be said by those who dif- 
fer from him most, it surely will not be said that in his 
aims he was untrue to the country for which he fought 
and labored. There is much talk nowadays of limiting by 
statute the power of Federal judges, and there seems to 
be in the air some hint of important socialistic changes 
inspired by the laboring masses, relating to the frame of 
our government; but whatever form our political exist- 
ence hereafter may take (and I am not one of those who 
despair of freedom under any form adopted by an uncor- 
rupted and independent people) — ^there must always re- 
main the principle of the independence of the judiciary 
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and the right of judicial interpretation, if such frame or 
form of government is to preserve that proper and rela- 
tive balance and to establish that rightful proportion of 
power among the various essential divisions and depart- 
ments of government, deemed not only by philosophic 
students, but found by history and by years of practical 
experience, to be necessary to liberty under the law. 
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McCULLOCH V. STATE OF MARYLAND^ 



By William ManhaU BalUtt 



Ladies and Gentlemen : 

I have been requested to review the case of Mc- 
CuUochv Maryland. Those of us who believe in the 
constitutional principles of John Marshall can not 
fail to have observed of late years evidences of dissent of 
a more or less serious nature from certain propositions 
which are particularly associated with his name. The 
governors of a number of states have, in their official mes- 
sages, urged their respective legislatures to petition CJon- 
gress for protection against the ^^aggressions of the Fed- 
eral judiciary;" at least one state legislature has peti- 
tioned Congress to that eflfect; the president of a State 
Bar Association has recently made a bitter attack upon 
pretty much the whole system of Federal jurisprudence; 
while a general denunciation of the Supreme Court and 
a wholesale onslaught upon the inferior Federal courts 
have been a large part of the stock in trade of most of 
the campaign orators for one of the great political parties 
during the last five years. 

This dissatisfaction is traceable more directly to the 
application of the principles established in McCulloch v. 
Maryland than to any other one case ever decided by the 
Supreme Court 
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The facts in that case were very simple: 

In the year 1816 CJongress chartered the Bank of the 
United States^ which opened a branch in the city of Bal- 
timore. In 1818 the Maryland legislature passed an act 
imposing a tax upon the notes of any such bank. The 
Bank of the United States failing to pay the tax, an ac- 
tion was brought against its cashier, McCJulloch, to re- 
cover the penalty prescribed by the act. 

The Maryland Court of Appeals affirmed a judgment 
tigaihst McCulloch, who sued out a writ of OTror from 
the Supreme Court. 

The government of the United States directed the 
Attorney General to appear for McCulloch, and this is, I 
believe, the first instance in which the Supreme Court 
relaxed its rule of hearing but two counsel on a side. 

On March 7, 1819, the judgment of the state court 
was reversed in an opinion by Chief Justice Marshall. 
The specific points decided were: First, that Congress 
had the power to incorporate a bank. Secondy that the 
state of Maryland could not tax its operattons, and, there- 
fore, that the judgment against McCulloch was erro- 
neous. 

This decision was a reaffirmation of Fletcher v. Peck, 
and settled once for all that the Supreme Court claimed 
and would exercise the right to declare void any state 
statute that was repugnant to the Constitution of the 
United States. 

The opinion is truly great. Not an authority is cited 
save the Constitution itself; but as you read it every sen- 
tence tells, and (in my judgment) far more than by the 
great speeches of Webster are you convinced of the true 
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nature of the American Gonstitntion. The words are 
mostly of Anglo-Saxon roots; the sentences are not long; 
the illustrations are as simple as the stjle^ while the 
logic is irresistible. 

I have selected this case for a brief review because 
the development of its principles has made the United 
States more than a mere league of States; has made it in 
every sence a nation with all the attributes of sover- 
eignty; and because it has likewise been the occasion for 
the criticisms to which I have alluded. 

In the closing sentences of his "Vita Nuova," the 
greatest of the Florentines, a man who in the intensity 
of his political views was not unlike Marshall, declared 
that he would write no more of his blessed lady until he 
could write of her such as had never before been written 
of any woman. Conscious of his power, he fulfilled that 
prediction in the "Divine Comedy." Marshall was 
equally conscious of the importance of the decision he 
was to render and of its far-reaching effect. 

In its opening sentences he said that the conflicting 
powers of the national government and of its members 
were to be discussed in a way that might essentially in- 
fluence its great operations. "No tribunal," he said, 
"can approach such a question without a deep sense of 
its importance and of the awful responsibility involved 
in its decision." 

Discussing the nature of the Constitution and the gov- 
ernment formed by it, he declared that our government 
did not derive its power from any action of sovereign and 
indoi)endent states, but, on the contrary, that it pro- 
ceeded directly from the people; that it was ordained 
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and established in the name of the people^ and was em- 
phatically and tmly a government of the people, supe- 
rior to the states and in every respect binding upon them 
to the full extent of the powers conferred by the Consti- 
tution. The adoption of that view has made us a sover- 
eign nation instead of a weak confederacy. 

The process of reasoning by which he arrived at the 
conclusion that Ck)ngress could charter a bank, and laid 
the foundation for the whole theory of implied powers, is 
very interesting. 

The Constitution does not in terms give Congress the 
power to create a corporation, but neither does it exclude 
implied powers. But Marshall pointed out that that was 
no reason to say they might not exist; for a constitution 
is not supposed to contain a complete schedule of every- 
thing that may be done under it including an enumera- 
tion of all the means for its execution. His language is: 
"Its nature, therefore, requires that only its great out- 
lines should be marked, its important objects designated, 
and the minor ingredients which compose those objects 
be deduced from the nature of the objects themselves." 
Congress was expressly given the great powers to tax, to 
borrow, to regulate commerce, and to make war. The 
external relations of our country and a large part of our 
internal affairs were confided to the care of Congress. 
Therefore, Marshall concluded that if our Constitution 
was to be more than a "splendid bauble" Congress must 
have ample means to carry those great powers into 
effective execution. 

The power to create a corporation is not an end in 
itself, but only means for the accomplishment of some 
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other object. As, for example, a collie is not founded 
in order to be incorporated, but it is chartered as a means 
for subserving the purposes of education. 

The Constitution conferred upon Congress the power 
to make all laws which shall be necessary and proper for 
carrying into execution the powers conferred upon it, 
and from that Marshall argued that the laws thus au- 
thorized to be passed were not such as were absolutely 
or indispensably necessary, but such as might, in the 
judgment of Congress, seem to be reasonably necessary. 
In other words, if Congress had the power to do anything, 
it might select such modes of accomplishing that object 
as in its judgment seemed proper. 

The test adopted was that any means adapted to the 
end, any means which tended directly to the execution of 
the constitutional powers of the government, were in 
themselves constitutional, and that idea was thus ex- 
pressed: 

"Let the end be legitimate, let it be within the scoi>e 
of the Constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not 
prohibited, but consist with the letter and spirit of the 
Constitution, are constitutional." 

In a few words, Marshall showed that a corporation 
was a convenient and essential instrument in the prose- 
cution of fiscal operations, and, therefore, he held that 
Congress had the power to charter the Bank of the 
United States. 

The next question presented was whether the state of 
Maryland could tax that bank. 

It was admitted that the power of taxation was re- 
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tained by the states, and that there was no express pro- 
hibition that exempted the bank. But it was further 
true that the reserved power of the states to tax was, of 
necessity, subordinate to the Constitution. 

The nature of the taxing power was thus expressed: 

**That the power to tax involves the power to destroy; 
that the power to destroy may defeat and render useless 
the power to create; that there is a pMn repugnance in 
conferring on one government a power to control the con- 
stitutional measures of another, which other, with re- 
spect to those very measures, is declared to be supreme 
over that which exerts the control, are propositions not to 
be denied. ... If the states may tax one instrument 
employed by the government in the execution of its pow- 
ers, they may tax any and every other instrument. They 
may tax the mail; they may tax the mint; they may tax 
patent rights; they may tax the papers of the custom 
house; they may tax judicial process; they may tax all 
the means employed by the government, to an excess 
which would defeat all the ends of government. This 
was not intended by the American people. They did not 
design to make their government dependent on the 
states.*' 

Therefore, as C!ongress had the right to charter a 
bank, if the states were allowed to tax it at all they 
might tax it out of existence. 

It was by this process of reasoning that Marshall 
reached the conviction that "the states have no power, 
by taxation or otherwise, to retard, impede, burden, or 
in any manner control, the operations of the constitu- 
tional laws enacted by Congress to carry into execution 
the powers vested in the general government." 
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The court declared the Maryland Act unconstitu- 
tional and void, but took occasion in closing the opinion 
to say that the state might still tax the real property of 
the bank which it held as other persons held property 
in the state, and might tax the interest which citizens of 
Maryland might hold in the bank, in common with other 
property of the same description throughout the state. 

From that opinion there sprang two great principles 
of constitutional law which have profoundly influenced 
our economic and national life. 

The one is, that CJongress has many important powers 
not expressly named in the Constitution, and which only 
become evident when necessary to the accomplishment 
of one or more of the powers that are expressly conferred ; 
the other is, that the national government is supreme, 
and that the states can neither directly nor indiirectly tax 
its property or burden or impede any of its operations. 

The application and development of these principles 
are traceable in many cases since decided by the Supreme 
Court. 

In Pong Yue Ting v. United States, 149 U. S. 698, the 
right of Congress to expel the Chinese was based upon 
the theory that the United States is a sovereign and in- 
dependent nation with the power of exercising all in- 
herent and inalienable rights of sovereignty, one of which 
is the right to exclude or expel aliens, as claimed by most 
of the sovereign nations of the world. 

This was stretching the doctrine very far. If, be- 
cause the United States is a sovereign nation, it has the 
right to exercise all the powers commonly attributable 
to sovereignty, irrespective of the question whether they 
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are granted in the (Constitution, the result is that our 
goyemment becomes one of general powers except so far 
as limited by the Constitution, instead of being a goyem- 
ment of enumerated powers only — ^and that result is ex- 
actly contrary to the theory of our goyemment which 
has been uniyersally accepted since the formation of the 
Fnion. 

Under the theory that Congress may adopt any means 
that are appropriate to the execution of a power granted 
by the Constitution, there has been a gradual extension 
of the powers of Congress. 

For example, it has been held that under a construe- 
tiye power of Congress to issue bills of credit it has the 
right to authorize the issuance of bank notes by national 
banks; consequently may tax out of existence any notes 
issued by a state bank. That was decided in Veazie 
Bank y. Fenno, 8 Wall. 533, and the principle was cer- 
tainly pushed to its furthest limit. I belieye the deci- 
sion would haye been otherwise had it not been that from 
the exigencies of the political situation it was necessary 
to sustain the war legislation of Congress. 

So Congress, under the power to declare war and sup-* 
press insurrections, may suspend the operation of all 
statutes of limitations during the period of a rebellion. 
(Stewart y. Kahn, 11 Wall. 493.) 

Originally, the right of Congress to issue legal tender 
notes was based upon the necessities of the situation 
growing out of the depleted condition of the national 
treasury during the Ciyil War (Legal Tender Cases, 12, 
457, 541). The right of Congress to issue legal tender 
notes in time of peace was based upon the general soy- 
ereignty of the nation (Juillard y. Greenman, 110 U. S. 
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421). And in each of these legal tender cases the de- 
cision was based expressly ni)on the language of Chief 
Justice Marshall in McCnlloch v. Maryland. 

So, under the power to regulate commerce and to 
provide for postal accommodations and military exigen- 
cies, Congress has chartered the great Pacific railroads; 
has built highways across the mountains; has created 
bridge corporations for spanning navigable rivers; has 
passed the Interstate Commerce Act, regulating rail- 
roads as to rates and many details; suppressed the great 
Chicago railroad strike in 1894, when a large part of the 
industry of the country was obstructed and the state gov- 
ernment was unable to afford effective relief; and has 
broken up the great lottery evil, when one state, unable 
to shake off its grasp, was almost on the point of revolu- 
tion against its iniquities. (California v. Pacific R. R. 
Co., 127 U. S. 1; Indiana v. United States, 148 U. S. 148; 
Luxton V. North River Bridge Co., 153 U. S. 525; Inter- 
state Commerce Commission v. Brimson, 154 U. S. 447; 
In Re Debs, 158 U. S. 564; In Re Rapier, 143 U. S. 110.) 
And I believe that in almost every one of these cases the 
decision sustaining the extension of the power of Con- 
gress was expressly based upon the construction of the 
Constitution given by Marshall in McCulloch v. Mary- 
land. 

As you all perhaps know, the Porto Rican and Philip- 
pine cases are now under submission in the Supreme 
Court, involving the question as to whether or not we 
can hold those territories as conquered provinces, with- 
out making their inhabitants citizens of the United 
States and without extending to them all the guaranties 
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of the Constitution. And I venture to say that if the 
contention of the goyemment shall be sustained, it will 
be upon the ground that under the power to make war 
Congress was entitled to adopt any and all means to 
carry that power into effect, including the right to con- 
quer foreign territory and hold it as a conquered province 
in the way such things were done at the time the Consti- 
tution was adopted, for at that time the right to make 
war in all civilized countries carried with it the right to 
hold all captured territory as tributary provinces and tp 
make it, so far as possible, pay the expenses which had 
been incurred in the war for its acquisition. 

Prom this brief review you can easily see to how great 
an extent the doctrine first laid down in McCulloch v. 
Maryland has influenced and determined the whole de- 
velopment of this country into a strong centralized gov- 
ernment. 

On the other hand, the principle that the states can 
not tax in any way the operations of the United States 
government has been applied to prevent them from tax- 
ing either the bonds of the United States (Weston v. 
Charleston, 2 Pet 449), or its real property (VanBrocklin 
V. Tennessee, 117 U. S. 151). Neither can the states tax 
the franchises of a national bank or any other corpora- 
tion created by Congress (California v. Pacific R. R. Co., 
127 U. S. 1; Owensboro National Bank v. Owensboro, 173 
U. S. 664). 

I haye not time to consider the various criticisms that 
have been made of the Federal judiciary, but it is enough 
to say that if the Federal courts have usurped jurisdic- 
tion not rightfully theirs, the remedy is with Congress, 
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which can at any time abolish the inferior Federal courts 
or limit their jurisdiction in a manner which they can not 
overstep. The fact that (ingress has not taken such 
action is abundant evidence that the people throughout 
the country generally are not impressed with the justice 
of these criticisms. 

That case which of all others— except, perhaps, the 
income tax case — has excited the bitterest feeling on the 
part of a certain class of people, is the Debs case, in 
which the right of the government to use a writ of in- 
junction to suppress the Chicago strike was sustained; 
and the first authority cited in the opinion of Justice 
Brewer to sustain the contention of the government was 
McCulloch V. Maryland, to the point that the government 
of the Union was a government of the people and in no 
wise dependent upon the states for the execution of the 
great powers assigned to it by the Constitution, and that 
it had the right to resort to all means adequate to attain 
its ends. 

In Marshall's opinions there is a universal language 
pervading them all and having but one meaning, and 
that is that the United States is a nation with the powers 
of a nation, and is superior to the individual states; and 
I believe that at the beginning of the Civil War, had Mar- 
shall been living, he would have been upon the side of 
the Union instead of the Confederacy. 

The story is told of General Lee that at the outbreak 
of the war he was oflfered the supreme command of the 
armies of the United States, and that he replied that 
although an officer in the army of the United States he 
could not draw his sword against Virginia, and, there- 

6 



Digiti: 



zed by Google 



66 

fore, he resigned his commission and became Ck>mmander 
in Chief of the Virginia forces. There is the great dif- 
ference between Marshall and Lee. Lee believed that 
his first allegiance was to his state, but Marshall believed 
in the supremacy of the Union, which he did so much to 
mold; and I believe that, had he been living in 1861, you 
would have found him on the side that looked to the pre- 
servation of an indestructible Union. 
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TRIAL OF AARON BURR- 



By Edward J. McDermott 

One of the most interesting incidents in the life of 
Chief Justice Marshall was the trial of Aaron Burr for 
treason. Jefferson and Burr, in 1796, and, again, in 1800, 
had been candidates for President and Vice President, 
respectively, on the Republican ticket; but when, in 1800, 
each received exactly the same number of votes in the 
Electoral College and the election was cast upon the 
House of Representatives, and the vote was very close 
there, thirty-six ballots being necessary to decide the 
issue. Burr sought, by a discreditable combination with 
the Federalists, to secure the first place for himself. In 
1804, after his defeat as a candidate for governor of New 
York, on the Federalist ticket, and while he was atill Vice 
President, he mortally wounded Hamilton in that odious 
duel, and thus became disfranchised, under the law of 
New York, and was indicted for murder in New Jersey. 
At the expiration of his term of office, in March, 1805, 
there was only a gloomy outlook for him in politics or 
law; and, being a brilliant, ambitious and bold man, he 
was ready for any desperate venture. As there had been 
much lawlessness and rebelliousness in our country for a 
long time after the Revolution, and as there was much 
discontent bordering on disloyalty in the territory along 
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the Ohio and the Mississippi^ and even some eminent men 
there were open to suspicion. Burr believed that he could 
gather together a few thousand adventurers, and, by a 
bold stroke, carve out an empire along the Mississippi 
or the borders of Mexico. 

He made a western tour to perfect his plans. Twice 
in the fall of 1806 he was arrested in Kentucky, at the in- 
stance of the district attorney of the United States, Ck>l. 
J. H. Daviess; but, for want of proof, he was discharged 
by the grand jury on December 2, 1806. About thirty of 
his followers had been gathered at Blennerhassett's 
Island, in the Ohio river, and, on December 10, 1806, they 
proceeded south to join hira at Cumberland river; but a 
previous proclamation of President Jefferson had aroused 
the people against him along his route; he and his few 
adherents were dispersed, and he was captured in Ala- 
bama, in February, and was hurried through the forests 
to Richmond for indictment and trial. 

The indictment charged that, on December 10, 1806, 
at Blennerhassett's Island, which was then a part of 
Wood county, Virginia, Burr had levied war on the 
United States. Though Blennerhassett, a wealthy, 
cultivated and attractive gentleman from Ireland, 
who had a beautiful wife and several children in 
his ex<iuisite home on the island, had been pre- 
viously inveigled into Burr's scheme, and was finally 
made a bankrupt, Burr was not at the island at 
the time his men assembled there with a few weapons 
preparatory to their departure for New Orleans. He was 
then in the south, awaiting their coming and directing 
their movements. 
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The tml lasted several months. Burr was ably pros- 
ecuted by the District Attorney of the United States, 
George Hay, and by William Wirt; and he was brilliantly 
defended by Luther Martin, Edmund Randolph and John 
Wickham. Because the overt acts of treason, as they 
were stated in the indictment, could not be proven, it 
being admitted that Burr was not at the island at the 
time stated, the court, after hearing a great deal of testi- 
mony, finally refused to allow any further testimony of 
Burr's treasonable purposes and his direction of the 
whole movement; and, under the instructions of the 
court, the jury were bound to find a verdict of acquittal. 
General Wilkinson, an eccentric and able man, who was 
in command of the government's forces in the West, and 
who was himself several times suspected of disloyalty, 
and, who had, at least, coquetted with Burr, was the most 
important witness for the prosecution. 

Burr took a prominent part in his own defense and 
showed great skill as a lawyer, and, at an early stage of 
the trial, moved the court for a subpoena duces tecum 
against the President, his old rival, to compel the 
production of imi)ort)ant letters which hiad passed 
between the President and General Wilkinson, end 
also written orders by the Secretary of the Navy, 
Robert Smith, to Captain John Shaw, at New Or- 
leans. These letters and orders related to the 
nvovementB of Butt and his associates in his plots 
and the efforts of the government to thwart his move- 
ments and to capture him and his active abettors, and to 
destroy their boats. It was claimed that these letters 
might become important to expose or conAaiadict General 
Wilkinson, and to help the accused in other ways in his 
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defense; and that the President and his subordinates had 
attempted, by illegal means, to crush Burr and his friends 
before just cause had been given for military interfer- 
ence. During the course of the trial, frequent and severe 
attacks were made on the President by Luther Martin 
and Edmund Randolph, in spite of the protests of District 
Attorney Hay and William Wirt. During the argument, 
which was heard on three days, the counsel for the gov- 
ernment conceded that the President could be compelled 
to attend court in person, like other witnesses, unless pub- 
lic business made it unsafe or impossible for him to leave 
the seat of government; but it was earnestly contended 
that neither he nor his subordinates could be compelled to 
disclose any papers which he thought ought not to be ex- 
posed to the public; that the executive was an independ- 
ent branch of the government, and ought not to be inter- 
fered with, and, in case of disobedience, could not be 
coerced by the court in proceedings for contempt. On 
the other side, it was contended that the President could 
not claim the exemption conceded to the King of Eng- 
land; that the President, like any other citizen, was bound 
to give testimony as a witness, unless he could justly say 
that his duties at the seat of government made his attend- 
ance impossible, or, at least, injurious to the public;, and 
that, in any event, when the life or liberty of an accused 
person was at stake, he must produce any papers which 
might be material to the defense, leaving to the court the 
duty of saying what papers or parts of papers the public 
interests could not allow to be exposed. The Chief Jus- 
tice held that, in determining the power of the court to 
compel the attendance of any witness, he could not recog- 
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nize any difference between, (1) a subpoena to compel a 
witness to testify to facts personally known to him, and 
(2), a subpoena to come with or to send papers; that a 
subi>oena could be issued to compel the attendance of the 
President for the purpose of telling what he knew person- 
ally, OP for the production of papers material and relevant 
to the case, and that whether the excuse of the President 
for noncompliance, in either case, was sufficient, would 
be determined upon the question of the sufficiency of the 
return; and that, in a capital case, at least, the govern- 
ment should not hestitate to produce any papers essential 
to the defense, trusting the court to protect the govern- 
ment from any unnecessary or dangerous exposure of 
state secrets. 

The President in his private letters wrote bit- 
terly of this decision, and, in his public letters to District 
Attorney Hay, he politely, but firmly, denied the right or 
power of the court to issue the subpoena. At the same 
time the President put into the hands of the district attor- 
ney practically all the papers desired, with permission 
to allow their use in the trial, but with instructions not 
to disclose any parts which might seem to him to be im- 
proper for publication. The matter was not pressed any 
farther, because Burr had, meanwhile, become convinced 
from the testimony of the government and from the trend 
of the court's rulings, that he was sure of a verdict 

It is clear that there should be a distinction between, 
(1) the facts which a President or a governor may learn as 
an individual — ^which he may learn as any private citizen 
might learn them — ^and (2) facts which he learns by rea- 
son of his discharge of his official duties. As to the facts 
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mentioned flnt, he should be held bound to testify, in per- 
son, or by deposition, if he can do so without being pre- 
Tented from properly discharging his duties. As to the 
other facts described, he should baye a discretion, and 
should testify or not, as he may deem best for the public 
good. 

In 1815, in the case of Gray y. Pentland, 2 Sergeant & 
Bawle, 23, the Supreme Ck>urt of Pennsylvania held that 
the governor of the state could not be compelled to dis- 
close an affidavit filed with him by the defetndant charg- 
ing the plaintiff, a notary public, with drunkenness. It 
was said by the court that the discretion of the governor, 
on the ground of public policy, could not be controlled; 
that he must do his duty as he thought best, JEind that sec- 
ondary evidence of the contents of the affidavit, which 
was charged to be libelous, could not be allowed, and the 
plaintiff lost his damages. 

In 1871, in the case of Thompson v. The Oerman Val- 
ley R. R. Co., 22 N. J. Eq. Reports, 112, the Supreme Court 
of New Jersey held that a subpoena could be issued for 
the governor of the state to testify as to some facts, but 
that the court would not make an order on him to appear 
or to bring before it or send to it a private act of the I^egis- 
lature which he thought he ought not to produce, the 
court saying that he evidently did not mean to show any 
contempt for the court, and that such an order might 
bring the executive into conflict with the judiciary. "If 
the governor, without sufficient or lawful reasons, re- 
fused to appear and testify," said the court, "he is, like 
all other citizens, liable to respond in damages to «tny 
party injured by his refusal.*' 
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In 1876, in the ciuse of the Commonwealth v. Pomeroy, 
117 Mass. 144y the Supreme Court of Massachusetts held 
that a boy, on trial for murder, could not compel the at- 
torney-general of the state to produce a written report of 
an exi>ert who had examined the boy for the state, and 
who was a witness in the trial, although the report was 
then and there in the hands of the prosecuting attorney- 

In 1878, after the bloody Pittsburg Riots of 1877, the 
grand jury of the county sought to examine into the 
causes and incidents of the riots, and there seemed to be 
an intention to indict some of the state officers in control 
of the militia. The court, at the request of the grand jury, 
issued a subpoena for some of the officers under the gov- 
ernor to appear and produce certain papers. He refused 
to allow the subpoena to be obeyed, and the Supreme 
Court of Pennsylvania, by a majority vote, sustained him, 
holding that the production of official state papers was in 
his discretion, and that he could not be coerced; that a 
conflict between the executive and the judiciary over such 
a matter would be a catastrophe. Judge Agnew and 
Judge Sterrett dissented in vigorous terms. 

Greenleaf and Wharton, and other standard authori* 
ties, agree that the courts can not compel the President 
or the governor of a state to disclose papers or informa- 
tion, when, in his judgment, the disclosure, on public con- 
siderations, would be inexi)edient. In other words, the 
decision of Marshall has not been generally followed. 

The acquittal of Burr and the rulings of the court, for 
a long time, created much harsh criticisms of the Chief 
Justice. His own long rivalry with Jefferson, the per- 
sonal and political hostility between them, his known 
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deyotion to the Federalist party, which had aided Burr in 
his election contest with Jefferson, and which Jefferson 
had completely vanquished, made many people think 
that the Chief Justice's rulings, favorable to Burr, were 
due to partiality, caused either by personal friendship 
and sympathy for the accused, or by a desire to annoy 
and Injure the President. In a book, published in 1807, 
just after the trial, it is charged that, after Burr had been 
committed for trial, but was out on bond, he and the 
Chief Justice dined together at the home of Mr. Wickham, 
one of Burr's counsel. I have not been able to discover 
whether that charge has ever been denied, but the meet- 
ing may have been accidental, or, if not, it may only be 
said to have been in bad taste. However that may be, and 
in spite of all criticisms, the rulings of the court seem to 
have been eminently fair, and, according to the authori- 
ties of that day, sound, although many people, at the time, 
thought it was not easy to reconcile the charge of the 
Chief Justice, that saved Burr, with the language used by 
the Supreme Court in the earlier case of United States v. 
Bolnmn & Swartout, to the effect that, "if a body of men 
be actually assembled for the purpose of effecting, by 
force, a treasonable object, all those who perform any 
part, however minute, or however remote from the scene 
of action, and who are actually leagued in the general 
conspiracy, are to be considered as traitors." The facts, 
as charged in the indictment, could not be proven. The 
Chief Justice justly thought he could not hold that Burr 
was legally present at Blennerhassett'S Island, while, in 
fact, he was absent at the time of the overt acts of treason 
alleged. 
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The fame of the great Chief Justice is secure, and the 
whole profession honor and glorify his name, though will- 
ing to see some of his leading opinions modified or aban- 
doned. He undoubtedly did more than any other man to 
elevate and strengthen the Supreme Court, giving it a 
scope and majesty not enjoyed by any other court in the 
world; but it should nevertheless be pointed out that, 
through his influence, that court, in some doubtful in- 
stances,^ has overruled the highest state courts and set 
aside the statutes deliberately passed by the representa- 
tives of the people in the legislatures of the states and 
in Congress itself, until, at last, whether for good or ill, 
I will not say now, the Supreme Court, in effect, has a veto 
on all important national legislation, regulating among 
other important things the powers of the states, the 
money of the people, the railroads, the public revenues 
and the administration of our colonies. While the execu- 
tive has gained great power at the expense of Congress, 
the Supreme Court has apparently gained on both. In 
the future, it is not unlikely that all the greatest public 
questions of the day will, sooner or later, be heard and be 
substantially decided by the Supreme Court. 

Jefferson and Marshall were probably our two 
greatest men of the first half of the past cen- 
tury. They hated each other. They represented irre- 
concilable opinions on some of the greater politi- 
cal problems of the past hundred years, and both 
were strong partisans; and yet both were pure, pa- 
triotic men, brilliant and yet wise. In the philosophy of 
human rights and in the science of government, Jeffer- 
son's genius shone with the brighter lustre; but in the ex- 
position of our Constitution and in the adjustment of the 
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rights and duties of our states with each other, and with 
the Federal goyemment, Marshall stands foremost His 
principles were necessary to knit ns together indissolnbly 
in perfect concord, and to make our Constitution supply 
indefinitely the needs' of the Republic; but if Democratic 
institutions are long to endure here, in their original sim- 
plicity and yigor, the principles of Thomas Jefferson also 
must be studied and cherished as in the early days of the 
Republic. Though both these men had faults to be re- 
gretted, and though they were so irreconcilably divided 
in life, they should now be united, affectionately and rev- 
erently, in a common fame. The illustrious judge and the 
great tribune of the people — ^we can admire and revere 
them both. It is a duty to keep up, as we are trying to do 
to-day, a clear idea of their splendid public services, and 
of our inextinguisAiable debt of gratitude. 
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STURGIS V. CROWNINSHIELD. 



By Bcrnafd Flezner. 



Ladies and Gentlemen : 

I propose to attempt to consider the case of Stur- 
gis V. Crowninshield in its philosophical rather than 
its legal aspect; to point out how, in the treat- 
ment of such questions as arose in it, Chief Jus- 
tice Marshall kept steadily in view the purpose 
which runs unceasing through his work, namely, the 
consolidation and organization of a nation with a com- 
mon national interest and aspiration up to a certain 
point, beyond that point with the freedom, which local 
diversities and the necessities of growth demand. 

Marshall can be properly estimated only in the light 
of the conditions that preceded his activity, and the tre- 
mendous revolution which he wrought therein. Of the 
two types into which great men may be divided, it is 
easy to determine that to which he belongs. The first 
conipriKes men great, absolutely, great by reason of 
an endowment, the recognition of which is simply inevi- 
table, men who could by no possibility have been "mute, 
inglorious Mil tons ;'^ the second, those great rather by 
reason of their delicate adjustment to certain existing 
conditions, which their peculiar constitutions are aptly 
fitted to meet and to exploit. 
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S'hakespere and Goethe are, among men of thought, 
typical of the former class; Frederick II and Mirabean 
among men of action. One can think of no environment 
short of a Siberian waste, which these mighty and tnr- 
bnlent spirits wonld not have molded to their purposes. 
Marshall belongs to the second class. He was, it is true, 
in many respects an unusual man. His keenness of in- 
tellect, his logical acumen, his comprehensive grasp, 
mark him as the possessor of very rare qualities in a very 
high degree. Yet he might in certain places and certain 
ages have possessed all these and have passed through 
life unremarked, except in the narrow circle of his per- 
sonal experience. But the formation of the Federal gov- 
ernment and his elevation to the CJhief-Justiceiship 
created a setting that was absolutely and uniquely suited 
to his peculiar genius. 

It was to him the same sort of appropriate opportu- 
nity that called Cromwell from his plow and his Bible, to 
embark, at forty, on the new and untried courses that 
shortly made him a king in all but name; the same sort 
of providential good fortune that kept Lincoln out of the 
land oflBce and territorial governorship in order to entrust 
to his unknown and unexplored genius the guidance of 
the nation through a series of crises to every one of 
wliich he unexpectedly rose. True enough, Marshall was 
no unknown man. He had served with ability in the 
legislature of Virginia, in Ck>ngress and the state depart- 
ment at home and abroad; the similarity resides wholly 
in the peculiar and unique fitness which marked him for 
the Chief -Justiceship as plainly as Cromwell was marked 
for the Protectorate or Lincoln for the Presidency. 
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There was, at the period of his entrance into the 
judiciary, nothing in the immediate outlook that one 
could call attractive. On the one hand, the chaotic con- 
dition of American politics, resulting from the sundering 
of connection with Great Britain; confusion, jealousy, 
small selfishness amidst a discordant band of thirteen 
states; on the other, the outlines of the new (Constitution, 
vague, unreal, untried, the merest words, until shown by 
successful experiment to embody institutions capable of 
functioning for a great nation. But now the hour had 
come and the man. It was in large measure John Mar- 
shall who showed the Constitution to be no idealist's 
dream, no thing of mere paper that would not walk; no 
lifeless skeleton like the paper constitutions that strew 
the history of other nations, vainly seeking to embody 
in express terms their organic life; but a living thing, 
that when wrought out in its inner implications fitly ex- 
pressed and favored the tendencies of a democratic, in- 
dustrial civilization. It was Marshall's eye that saw 
deep below the troubled surface the essential continuity 
of English and American politics and law; it was Mar- 
shall's hand that bound together the rebellious, jealous 
colonies into a genuine sisterhood of states; it was Mar- 
shall's logic that persuaded selfishness itself of the folly, 
unwisdom, and unutterable smallness of the separatist 
condition, which gradually yielded under his infiuence 
to the larger conception that to-day we identify with the 
acceptance in letter and spirit of the Federal CJonstitu- 
tion. For that conception as a work of creative and con- 
structive imagination, let credit be given where it be- 
longs, to Madison and Hamilton; for its realization, how- 
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ever, for its application to the infinite and petty details 
of working life, indeed, for its actual embodiment in 
political institutions, let credit be given in large degree 
to the jurist who told its authors what its provisions 
must and could alone mean. 

The case which I shall review, not inaptly illustrates 
what I say. Its vital point was the construction of that 
clause of the Constitution, forbidding a state to pass a 
law impairing the obligation of contracts. Though it is 
reported earlier than the Dartmouth College Case, both 
were before the court at the same time, and both involved 
the construction of the same clause of the Constitution. 
It was a Massachusetts cause, although it arose under a 
New York law, and the question involved was the con- 
stitutionality of a New York statute, by the terms of 
which a debtor, if he had been imprisoned for debt, was 
liberated, and was also discharged from further obliga- 
tions on his contract. 

Crowninshield had executed to Sturgis two notes 
dated in New York, in March, 1811, and payable the 
August following. The notes were not paid at maturity. 
Sturgis sued Crowninshield, who pleaded in bar an act 
of the state of New York which had been passed subse- 
quently to the execution of the notes and under which 
he had been discharged. 

The main questions to be determined by the court 
were whether the act pleaded impaired the obligation of 
the contract within the meaning of the Constitution, and 
whether under the Constitution the right to pass a bank- 
rupt law was exclusively vested in Congress. 

In the first place, the law out of which the suit arose 
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belonged to that large class of statutes especially com- 
mon in the colonies, which sought to break the force of 
solemn commercial engagements. The danger of foreign 
oppression once removed, there seems to have been no 
hindrance imposed by law, morality or self-respect to 
efforts made by each colony to appropriate to itself the 
sole benefits of trade and intercourse. However it 
might be deplored by the larger minds, there was an 
utter absence of a common interest, common sentiment, 
or a national aspiration. The vexatious annoyances 
which to-day halt the traveler at the frontier of every 
European state were slight compared with the techni- 
calities which, in 1783, practically forbade a Connecti- 
cut gardener from disposing of his produce in the 
city of New York. Worse still, an indulgent legislature 
and amiable courts were only too ready to lend their 
helpful aid to free citizens from any disagreeable conse- 
quences which they may have suffered in the course of 
business transactions with the more shrewd or fortunate 
inhabitants of the colony just across the border. The 
relations of debtor and creditor were thus disturbed by 
legislation as vicious and unrighteous as wa« ever found 
on the pages of a statute book. 

The attempted use of the act pleaded in Sturgis v. 
Crowninshield is in the true colonial spirit. The law 
was, perhaps, fair enough with respect to contracts en- 
tered into subsequently to its enactment, and was so con- 
sidered in some later cases; but the effort to apply its 
benefits to existing contracts was clearly a revival of the 
separatist spirit. 

The Chief Justice held the law unconstitutional as im- 
pairing the obligation of the contract; and interpreted 
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in his opinion the respective rights of Congress and the 
states in matters upon which, though granted the right 
to legislate, Congress has not chosen to act. His inter- 
pretation of the clause on violation of contracts made 
once and forever impossible the petty warfare between 
debtor ami cre^litiyr, which had disfigured the histxwy 
of the old confederation. Though the doctrine was some- 
what modified in the later cases of McMillan v. McNeill, 
4 ^^'heat()n, and Og^len v. launders, 12 Wheaton, Mar- 
shall's original opinion underwent no change. The 
abuses at which the convention struck in protecting the 
sacredness of contracts, abuses which had not only 
sapped^ commercial morality, but had made the Ameri- 
can name a taunt and reproach abroad, were not con- 
sidered by Marshall as the sole object of the clause in 
question. A strict or timid construction of the clause 
might, he felt, not only have opened a way for the revival 
of some of the more insidious forms of these abuses, but 
have given rise to new varieties; the terms employed 
were,. therefore, large, clear, and well defined. This is 
what I mean when I say that Marshall endowed the Con- 
stitution with actual life. Its force as it left the hall of 
the convemtion was only potential. Absence of political 
instinct in the people; folly and incapacity on the part of 
the first administration; and, finally, uncertainty, nar- 
rowness and timidity on the part of its judicial inter- 
preters, would have placed the Constitution in the mu- 
seum of hopeless paper experiments, where repose the 
grand model of the Carolinae, the French constitution 
of 1790, the Prussian of 1848, and others too numerous 
to recall. 
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Admitting, as in all fairness we must admit, the part 
played by the old English political sense which the col- 
onists inherited, by the prudent conduct of Washington 
and his advisers, it still remains true thart: Marshall was 
pre-eminently the man who defined, interpreted and aj)- 
plied the Constitution as law. 

In construing the power of the states to legislate 
upon matters, reserved but not exclusively reserved for 
congressional action, Marshall assumed a more concilia- 
tory attitude, as, indeed, he safely might. It had been 
urged by counsel that a mere grant of the power to CJon- 
gress was inhibitory of state action; the separate states 
were, according to this theory, entirely shorn of a power, 
the exercise of which was still discretionary with Con- 
gress. The Constitution thus created a kind of legisla- 
tive deadlock. This question was political rather than 
merely legal. The Chief Justice held, with great wisdom, 
that these clauses must be elastic in their nature; that 
there was no inhibition upon the several states until 
Congress acted, and then only in so far as actual conflict 
arose out of the dual legislation. State legislation upon 
the subject of bankruptcy thus remained where it was 
when the government was formed, as long as it did not 
impair the sanctity of contracts, and until such time as 
Congress chose to exercise the constitutional power of 
legislation on the subject, and even after, in so far as the 
two laws could live side by side. 

Can we find a better proof of the Chief Justice's influ- 
ence in making the Constitution march? 

In this case involving only a small sum, concerning 
two obscure individuals, Marshall demonstrated the 
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power and ability of the Federal government to main- 
tain the sacredness of commercial obligations^ and at 
the same time guaranteed the »tate legislative power as 
wide a field as possible without weakening the central 
authority. This is what I refer to when I say that he 
applied the Constitution with living force to the infinite 
petty details which make up life, and, on the other hand, 
interpreted it eo a« to promote the vitality of actually ex- 
isting institutions. And in this respect our pai)er Ckmsti- 
tution in its history differs from every other written by the 
hand of men. On the fundamental question of the obliga- 
tion of contracts, one of ihe several rocks ui)on which the 
confederation had split, the language of the court was 
simple and conclusive. That was a point upon which 
compromise was impossible. But that point secured, 
room must be given for the play of other forces and in- 
terests. 

This comes out strongly in the dictum of the Chief 
Justice respecting the remedy provided by the New York 
Statute. The debtor, it is true, had not been arrested 
and imprisoned, and this question waa not, properly 
speaking, before the court. But Marshall remarked in 
passing that, whereas the court refused to permit the im- 
pairment of the contract by any act of the state, it would 
allow wide scope to the legislature in the alteration of 
the remedy for enforcing the contract. The remedy 
could not be considered a part of the contract. Clearly 
the latitude thus indicated was eminently wise. 

Chancellor Kent criticises the language of the opin- 
ion and urges that any alteration of the remedy existing 
at the making of the contract is to that extent an im- 
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pairment of its terms. Verbally, this view may be cor- 
rect; but if so, it is to Marshall's glory that in every con- 
stitutional question submitted to him, he tx>ok, not the 
verbal, but the philosophical view. He knew that to bind 
the states too tightly would in the end rend the Constitu- 
tion in pieces; so that after securing immovably the fun- 
damental necessities, he strove to allow them the largest 
freedom still possible. 

Marshall's dictum on the remedy has a peculiar in- 
terest for Kentuckians in connection with the struggle 
between the old and the new courts, a struggle which 
has been woven into and become part of the best in our 
history. The first few years of our state life ran smoothly 
enough. But following the War of 1812 the state was 
seized with a speculative mania to which even more 
highly organized societies are not yet immune; and the 
legislature in December, 1820, endeavored to circumvent 
the operation of natural and financial laws with the 
iniquitous legislation, which in every age and in every 
race is the sole salvation of those who have ventured too 
far, as well as of those who innocently suffer in every 
economic disturbance. These laws declared that unless 
a judgment creditor should be willing to accept paper 
money of the Bank of the (Commonwealth in satisfaction 
of his debt, the judgment should be stayed for two years 
instead of three months, as the law then existed. 

The law struck at the very life of contracts and was 
passed at the behest of that large class who, overwhelmed 
with debt, were clamoring for relief. 

The Court of Appeals in 1823, then composed of Chief 
Justice John Boyle, Judges William Owsley and Benja- 
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min Mills, to its eternal credit be it said, interposed its 
staying hand. Citing Sturgis v. Crowninshield in Blair 
V. Williams, and Lapsley v. Brashear, 4 Litt*, they de- 
clared that, while allowing the legislature a large free- 
dom in the alteration of the means for enforcing the ob- 
ligation, this freedom must necessarily fall short of abso- 
lute annihilation of the remedy, such as would be equiva- 
lent to a destruction of the contract itself. 

The storm that followed this decision roused the state 
as it never had been roused before, nor has been since. 
The legislature that was elected immediately after was 
overwhelmingly opposed to the judgment of the court; 
when an effort to address the old court out of oflBce failed, 
an act was carried through the legislature abolishing the 
Court of Appeals as established by the Constitution and 
conferring its jurisdiction upon a new court to be ap- 
pointed by the governor. The judges of the old court de- 
clined to recognize the new court and for a while both 
courts heard and determined causes. In December, 1826, 
a new legislature repealed the act abolishing the old 
court and thus ended one of the most trying experiences 
in our history. 

This struggle ought to be as well known to the stu- 
dent of our hisrtxiry as the struggles between the publisher 
of the North Briton and the House of Commons, or those 
over the Middlesex election, which made a dissolute and 
unprincipled adventurer one of the main defenders of 
English freedom. But the parallel fails when the ques- 
tion of personal character is raised; for sturdier, truer 
men did not fight for Anglo-Saxon liberty among the 
Roundheads of Hampden and Cromwell than the three 
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plain jurists who met and adjourned day after day at 
Frankfort, while the le«son of their teaching was slowly 
going home to the very heart of the people. 

Nor was the reasoning of Boyle, Owsley and Mills in 
the cases alluded to without eflfect. Years after Marshall 
had passed away the question as to the alteration of the 
remedy came up once more in Bronson v. Kinzie, 1 How. 
311, and the Supreme Court, speaking through Chief Jus- 
tice Taney, qualified, without, however, abandoning 
Marshall's doctrine and adopted the interpretation and 
reasoning put forth by the three judges of our old court. 
And the law as laid down by them is the law to-day. 

In honoring the memory of John Marshall we are tak- 
ing nothing from the full measure of the greatness we ac- 
cord him, by associating thus intimately with his name 
and his work three Kentucky judges who, in the face of 
great distress, public clamor and threats, saw their duty 
clearlv and dared to do it. 
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